United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







FILED OC TOBER 27, 1928. 
PRINTED NOVEMBER 9, 1928 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


UNITED STATES OF AMERICA AT THE RELATION 
OF CITY OF LOS ANGELES, A MUNICIPAL COR¬ 
PORATION, APPELLANT, 


INTERSTATE COMMERCE COMMISSION. 


Court of Appeals of the District of Columbia 


OCTOBER TERM, 192 


No. 4863. 







Court of Appeals of the District of Columbia 

OCTOBER TERM, 1928. 

No. 4863. 


UNITED STATES OF AMERICA AT THE RELATION 
OF CITY OF LOS ANGELES, A MUNICIPAL COR¬ 
PORATION, APPELLANT, 

vs. 

INTERSTATE COMMERCE COMMISSION, 

APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX 

Original Print 


Caption . a 1 

Petition for writ of mandamus. 1 2 

Exhibit No. 1. 33 2S 

Exhibit ‘*A”. 34 29 

Exhibit B. 59 49 

Exhibit C. 107 97 

Exhibit D. 126 115 

Exhibit B. 140 12S 

Exhibit E. 141 12S 

Rule to show cause: endorsement. 15S 149 

Answer of Interstate Commerce Commission. 159 150 

Demurrer of relator to answer of respondent. 167 156 

Demurrer overruled: petition dismissed: judgement: appeal 

noted by petitioner. 169 157 

Memorandum: $50 deposited by plaintiff in lieu of bond on 

appeal . 170 15S 

Assignments of error. 170 159 

Designation of record. 172 160 

Clerk’s certificate. 174 161 


Judd & Detweiler (Inc.). Printers, Washington. D. C., October 29, 192S. 



















j 

I 

I 

Court of Appeals of the District of Columbia 

i 

i 

No. 4863. I 

! 

i 

United States of America at the Relation of City of Los 

Angeles, a Municipal Corporation, Appellant, 

| 

i 

i 

VS. 

I 

J 

J 

Interstate Commerce Commission. 

! 

i 

| 

— ■ - 

| 

a Supreme Court of the District of Columljia. 

j 

At Law. 

No. 756SS. i 

j 

| 

United States of America at the Relation of C^ty of Los 
Angeles, a Municipal Corporation, Relator, 

i 

I 

i 

VS. 

Interstate Commerce Commission, Respondent. 

j 

i 

i 

United States of America, 

District of Columbia , ss: 

! 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ini said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the aboye-entitled 
cause, to wit: 


1—4863a 


o 


~ UNITED STATES OF AMERICA EX EEL., ETC., VS. 

1 Filed July 12, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 75,688. 

United States of America at the Relation of City of Los 
Angeles, a Municipal Corporation, Relator, 


Interstate Commerce Commission, Respondent. 

Petition for Writ of Mandamus. 

To the Honorable the Supreme Court of the District of 

Columbia : 

Comes now the city of Los Angeles, a municipal corpora¬ 
tion, and respectfully shows to the Court: 

I. That the city of Los Angeles is a municipal corporation 
organized and existing under and by virtue of the laws of 
the state of California and is located in the county of Los 
Angeles, state of California. 

II. That the Interstate Commerce Commission is the com¬ 
mission created by the Act of Congress of February 4, 1887, 
entitled “An Act to Regulate Commercethat the powers, 
duties and responsibilities of said Commission are specitied 
by said Act and the acts supplemental thereto and amenda¬ 
tory thereof, and particularly the Act of February 28, 1920, 
known as the “Transportation Act, 1920;” and that said 
Commission has its principal office in the city of Washing¬ 
ton, in the District of Columbia. 

III. That Los Angeles & Salt Lake Railroad Company, 
Pacific Electric Railway Company, Southern Pacific 

2 Company, Southern Pacific Railroad Company, The 
Atchison, Topeka and Santa Fe Railway Company 
and LTiion Pacific Railroad Company are each a common 
carrier engaged in the transportation of passengers and 
property by railroad to, from and through said city of Los 
Angeles, in interstate and also intrastate commerce, and 
that each of said carriers is subject to said Act to Regulate 
Commerce and the acts supplemental thereto and amenda¬ 
tory thereof. 
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i 

That said Los Angelos & Salt Lake Railroad Company, 
Pacific Electric Railway Company, Southern Pacific Rail¬ 
road Company and the Atchison, Topeka and Santa Fe 
Railway Company each owns lines of railroad and railroad 
terminal properties and facilities engaged in said transpor¬ 
tation and located in the city of Los Angeles and elsewhere; 
that said Southern Pacific Company operates said lines of 
railroad and railroad terminal properties and facilities of 
said Southern Pacific Railroad Company; that j said Los 
Angeles & Salt Lake Railroad Company, Pacific Electric 
Railway Company and The Atchison, Topeka & ISanta Fe 
Railway Company operate said lines of railroad: and rail¬ 
road terminal properties and facilities respectively owned 
by them, as aforesaid: and that the entire capitajl stock of 
said Los Angeles & Salt Lake Railroad Company is owned 
by said Union Pacific Railroad Company and affiliated com¬ 
panies and that the property of said Los Angeljes & Salt 
Lake Railroad Company is being operated as part of the 

so-called 4 ‘Union Pacific Svstem”. 

• # 

That opposite the first page of Exhibit Aj which is 
attached to and made a part of this Petition (tojwhich ex¬ 
hibit more specific reference will hereinafter be made) will 
be found a may) showing the location of the lines off railroad 
of said carriers in the citv of Los Angeles. ! 

3 IV. That the railroad lines of all of said carriers 

(other than said Pacific Electric Railway Company) 
within the city of Los Angeles have been constructed and are 
being maintained and operated in a general northerly and 
southern direction through said citv, across manv of the 
most important public streets of said city; that said railroad 
lines separate important and populous sections of jthe city of 
Los Angeles known as P>oyle Heights and East Lojs Angeles, 
and also important and populous communities egst of Los 
Angeles, from the business and residence centers |of the city 
of Los Angeles located west of said lines of railroad and 
that said lines of railroad have made and now nfake inter¬ 
communication between the portions of the city of Los 
Angeles and other communities located on either side of said 
lines of railroad, whether such communication be.by rail¬ 
road, or by vehiclular or pedestrian traffic, slow, difficult, 
unsafe and dangerous. 


i 
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That the so-called “Coast” and “Valley” routes of the 
Southern Pacific Company, herein at times called the South¬ 
ern Pacific, connecting- Los Angeles with San Fransicso and 
with the San Joaquin and Sacramento Valleys, unite at Bur¬ 
bank about 12 miles north of said Southern Pacific Com¬ 
pany’s so-called Arcade Station in Los Angeles, and extend 
southerly along the east bank of the Los Angeles River to 
its juncture with the Arroyo Seco, which drains the terri¬ 
tory to the northeast, in the vicinity of Pasadena; that at 
said Arroyo Seco, the said Southern Pacific Company’s said 
line of railroad crosses from the east bank to the west 
bank of the Los Angeles River and thence continues south¬ 
erly along the river to the North Broadway Viaduct; that 
the line then crosses under said viaduct and, leaving the 
river, proceeds southwest along North Spring Street 
4 to the northern end of Alameda Street and thence 
southerly along Alameda Street at grade, crossing 
many important streets, to the Southern Pacific Company’s 
Arcade passenger station just west of Alameda Street be¬ 
tween Fourth and Sixth Streets: that the Southern Pacific 
Company’s Sunset or El Paso route approaches the city 
of Los Angeles from the east and crosses the Los Angeles 
River along Alhambra Avenue and then turns south into 
Alameda Street at North Main Street, a short distance 
south of the north end of Alameda Street and proceeds 
thence southerly to the Arcade Station as do the trains from 
the north; and that south of said Arcade Station the South¬ 
ern Pacific Company occupies Alameda Street at grade to 
the southerly boundary of the city with its line to San 
Pedro and Santa Ana. 

That the main line of The Atchison, Topeka and Santa Fe 
Railway Company, herein at times called the Santa Fe, 
from the east through Pasadena follows the Arrovo Seco 
and crosses from the east bank to the west bank of the Los 
Angeles River just north of said North BroadwayViaduct; 
that the line thence passes under said Viaduct and proceeds 
thence southerly along the west bank of the river across 
Alhambra Avenue to said company’s passenger station on 
the west bank of the river, just south of First Street; that 
an alternative route from San Bernardino joins the Los 
Angeles-San Diego line at Fullerton and enters the city 
from the southeast, crossing the river from the east bank 
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to the west bank south of Butte Street and following thence 
north along the west bank of the river to the Saiita Fe’s 
said passenger station; and that a local line of the Santa Fe 
from Redondo and San Pedro joins said last mentioned line 
near Butte Street. 

That the main line of Los Angeles and Salt Lake Rail¬ 
road Company, herein at times called the Salt Lake, enters 
the city from the southeast through a point called 

5 Hobart Junction; that said line formerly proceeded 
up the east bank of the river to the Salt Lake’s 

former passenger station located on the east bank of the 
river, south of First Street, but that subsequent to the 
abandonment by the Salt Lake of its said passenger sta¬ 
tion on or about November 1, 1924, the Salt Lake, as a tem¬ 
porary matter, operates its passenger trains from Jhe east 
bank to the west bank of the river at or about Butte Street, 
thence west along said street to a connection with the tracks 
of the Southern Pacific along Alemeda Street and thence 
north over and along said tracks at grade along Alameda 
Street to and into the Southern Pacific Company’s said 
Arcade passenger depot; that one line of the Salt Lake con¬ 
tinues from Butte Street north along the east barjk of the 
river, passes under said North Broadway Viaduct! and fol¬ 
lows thence up the Arroyo Seco to Pasadena; that a branch 
of said last mentioned line crosses the Arroyo Seco to the 
north and terminates at Glendale, a suburb approximately 

6 miles north of the Arcade station; and that another local 
line of the Salt Lake from the south serves Long Beach and 
San Pedro and joins the main line between Hobart Junc¬ 
tion and the river. 

That over their said lines of railroad the Southern Pa¬ 
cific, Santa Fe and Salt Lake transport into and out of the 
city of Los Angeles annually in excess of 2,250;000 pas¬ 
sengers; that in the transportation of said passengers said 
carriers operate into and out of said city annually in excess 
of 12,000 arriving and an equivalent number of departing 
passenger trains. 

That the Southern Pacific’s main line from the porth, the 
Santa Fe’s main line from the north and the Salt Lake’s 
branch line to Pasadena all run under said North Broadway 
Viaduct at the entrance to the city from the north, the two 
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former lines being located under said Viaduct along the 

west bank of the river and the latter line along theeast 

6 bank; and that the point at which said tracks of said 

carriers run under said North Broadway Viaduct is 

located only approximately three-fourths of one mile distant 

northerlv from the so-called Plaza Area as described in the 
% 

decisions of the Interstate Commerce Commission and the 
California Railroad Commission to which reference will 
hereinafter be made. 

That tlie predominating passenger traffic of said carriers 
in the city of Los Angeles is to and from the north and east; 
that 09 per cent of all scheduled main line passenger trains 
enter Los Angeles bg routes north of said Plaza Area; that 
4:2 out of tlie 78 main line scheduled passenger trains daily 
pass under said North Broadway Viaduct and 12 run along 
Alhambra Avenue; that only 24 of said trains, being less 
than one-third enter the city from the south; and that 74 


per cent, being nearly three-fourths, of all 
routes north of said Plaza Area. 


passengers 


use 


V. That Alameda Street is the principal north and south 
street through the industrial section of the citv of Los 
Angeles; that an enormous volume of east and west traffic, 
street and interurban electric, vehicular and pedestrian, 
must cross dailv said street and the double-track main line 
of the Southern Pacific located and operated thereon; that 
north of the Arcade depot said tracks along Alameda Street 
are operated by the Southern Pacific and that south of said 
depot they are operated not merely by the Southern Pacific 
but also, since on or about November 1, 11)24, by the Salt 
Lake in connection with its temporary use of said Arcade 
depot; that the presence along Alameda Street for prac¬ 
tically its entire length of said double-track main line of 
the Southern Pacific at grade is a constant danger to life 
and limb and a serious inconvenience to an extremely heavy 
east and west railroad, vehicular and pedestrian 
7 traffic and that said situation is constantlv becoming 
more aggravated: that said carriers have made fre¬ 


quent public admission of the necessity, in the public inter¬ 
est, of eliminating all railroad operations along said Ala¬ 
meda Street, except only industrial switching for freight. 

That not merely the Southern Pacific but also the Santa 
Fe and the Salt Lake have their duties and responsibilities 
in connection with said Alameda Street situation. 
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That all persons coming* to or going from tli0 Santa Fe 
depot from or to points west of Alameda Street must cross 
the Southern Pacific tracks located and operated thereon 
and that the Santa Fe has its passenger depot,so located 
that its passengers are obliged to go through said scene of 
danger in order to reach it. 

That the same situation would be equally applicable to the 
Salt Lake if that carrier should return to its | passenger 
grounds on the east bank of the Los Angeles rivqr and that 
at the present time the Salt Lake, by running its| passenger 
trains into and out of the Southern Pacific’s Arcade sta¬ 
tion, under said temporary arrangement, along Alameda 
Street south of the Arcade station, has aggravated and is 
aggravating the condition along that part of Alameda 
Street. 

i 

VI. That the Salt Lake does not now own any Ipassenger 
depot in the city of Los Angeles; that said carrier formerly 
owned and operated a passenger station on the least bank 
of the Los Angeles river, north of First Street; that the 
passenger station building at said location was a| two-story 
frame building which was erected in 1891 at a Cost of ap¬ 
proximately $10,()()().()(); that said structure was inadequate 
to serve the needs of the traveling public and that its loca¬ 
tion was inconvenient and its access dangerous to 
8 the public; that in the year 1924 a fire fortuitously 
did some damage to the second story of thC building, 
whereupon the Salt Lake was authorized by thC Railroad 
Commission of California to run its trains into t}ie Arcade 
depot of the Southern Pacific Company as a temporary 
matter; that in its said order (Decision No. 13,923, Vol. 25, 
Opinions and Orders, Railroad Commission of California, 
p. 281) the said Railroad Commission expressly provided 
that the Salt Lake should not use the granting qf said ap¬ 
plication either by way of defense or argument on the 
ground of capital expenditure or on any other ground 
against any order, or in any proceeding then or thereafter 
pending before said Commission or any other Commission, 
court or public tribunal providing for or looking toward 
railroad or terminal unification in the city of Lo^ Angeles; 
that the Salt Lake accepted said order of said Railroad 
Commission, began its operations into said Arcade depot 
on or about November 1, 1924 and has continuously sub- 
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sequent to said date operated its Los Angeles passenger 
trains into and out of said Arcade passenger depot; that in 
order to reach said Arcade depot, the Salt Lake operates 
all its passenger trains at grade on and along Alameda 
Street from Butte Street on the south to said Arcade depot 
on the north, across many important public streets and that 
thereby the inconvenience and danger to traffic, both vehic¬ 
ular and pedestrian, across said portion of Alameda Street 
has been greatly accentuated. 

That the Santa Fe's passenger station in the city of Los 
Angeles is located along the west bank of the Los Angeles 
river, south of First Street, and that the depot is a small 
brick building which was erected in 1893; that the total 
value of the building with all furniture, parking and paving, 
does not exceed $50,000.00; that the present structure is 
inadequate and does not meet the reasonable requirements 
of the traveling public; that the officials of the Santa Fe 
have on numerous occasions made public acknowledg- 
9 ment of the inadequacy of the present passenger 
station and facilities and of the necessity for an ade¬ 
quate, up-to-date passenger station and that such station 
and facilities if provided by the Santa Fe independently 
without reference to a union passenger station, would cost 
approximately $1,182,317.00; that substantially all members 
of the public who have occasion to use the Santa Fe’s pas¬ 
senger depot can do so only by crossing Alameda Street 
and the main line tracks of the Southern Pacific located 
thereon; and that the Santa Fe’s said depot is located on 
a site which is inconvenient and difficult of access and dan¬ 
gerous to the public desiring to use said passenger depot. 

That the Southern Pacific’s Arcade passenger depot in 
the citv of Los Angeles was constructed bv said carrier 
in 1915 under authority of an order of the Railroad Com¬ 
mission of California (Decision Xo. 1090, Vol. 3, Opinions 
and Orders, Railroad Commission of California, pp. 927-30) 
made on a petition of said carrier; that as the result of 
public protests on the ground that the elimination of the 
Southern Pacific's railroad grade crossings on Alameda 
Street would be delayed or prevented by the construction 
of a passenger depot at said point, the Railroad Commis¬ 
sion’s order authorizing the demolition of the old Arcade 
passenger depot at said point and the erection of the pres- 
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ent depot contained an express provision “that the tear¬ 
ing down and abandonment of said old depot, and the tak¬ 
ing up, relocating and placing of new trackage iii connection 
with said new depot, or the approval of this commission 
therefor, shall never be used as a defense againbt the sepa¬ 
ration of grade crossings in the state of California”; that 
the public interest and the public safety urgently require 
the elimination from Alameda Street of all passenger opera¬ 
tions and all freight operations of the Southern Pacific and 
the Salt Lake except only freight switching and that 
10 the only plan for such elimination consistent with 
the public convenience and necessity and the public 
safety is to change the location of the Southern Pacific’s 
passenger depot from the present Arcade site to a site in 
the vicinitv of the Plaza, near the northern entrance to the 
city, by which plan said trains will be kept off Alameda 
Street and the Alameda Street grade crossing problem will 
automaticallv be solved; that the waiting room of the 
Arcade depot is now overcrowded daily between the hours 
of 7 and 8 P. M. and that the building is rapidly becoming 
inadequate; and that changes and alterations in the build¬ 
ing so as to make the same adequate for a number of years 
longer would cost approximately $500,000.00. 

VII. That in order to provide adequate and sufficient 
passenger station facilities for the Southern Pacific, the 
Santa Fe and the Salt Lake in the city of Los Angeles, to 
promote the security, convenience and necessity 0f the pas¬ 
sengers and employees of said carriers and to decure ade¬ 
quate service and facilities for the performance by said 
carriers, and each of them, of their obligations as common 
carriers, it is necessary and the public safety, convenience 
and necessity require, that a union passenger station and 
facilities incidental thereto be erected by said (farriers in 
the city of Los Angeles in the Plaza Area hereinafter re¬ 
ferred to and that in connection therewith said carriers 

•»* | 

make such improvements and changes in their existing 
facilities and arrange for such joint or other usd of tracks 
or terminal facilities now constructed or to be constructed 
within the city of Los Angeles as may be reasonably neces- 
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sary ana lacidental to tnc construction ana usv. of said umon 
passenger station. 

11 That if such union passenger station be not con¬ 
structed, it would nevertheless be necessary for said 

carriers to expend individually, in the immediate future, 
several million dollars for the purpose of establishing ade¬ 
quate and convenient passenger station facilities in the city 
of Los Angeles. 

That it is greatly in the public interest and in the inter¬ 
est of said carriers themselves that these expenditures, 
instead of being made in a competitive and largely wasteful 
manner, each carrier seeking primarily to advance its own 
competitive interest or the interest of itself and its par¬ 
ticular associates, should be made in a uni tied manner and 
in such a way as to avoid duplicate investments and operat¬ 
ing expenses, prevent wasteful expenditures and serve the 
public interest. 

VIII. That on April 26,1921, the "Railroad Commission of 
California, following an exhaustive investigation bv its own 
engineers and numerous hearings extending over a period of 
several years, in a number of consolidated formal proceed¬ 
ings, rendered a decision (Decision Xo. 8901, Yol. 19, Opin¬ 
ions and Orders, Railroad Commission of California, p. 
740), in which, among other matters, the California Com¬ 
mission ordered the Southern Pacific, the Santa Fe and the 
Salt Lake to file plans for the erection of a union passenger 
station at some site within a defined area in the vicinity of 
tlie Plaza, in the city of Los Angeles, which area was speci¬ 
fied as being bounded by Commercial Street, North Main 
Street, Redondo Street, Alhambra Avenue and the Los An¬ 
geles River; and that said area is herein at times referred 
to as the Plaza Area. 

That, following a rehearing had on the petition of the 
railroad companies, the California Commission on Decem¬ 
ber 6, 1921, rendered a decision (Decision Xo. 9838, Yol. 20, 
Opinions and Orders, Railroad Commission of Cali- 

12 fornia, p. 937) modifying in certain respects not here 
material its former decision but ordering the car¬ 
riers to proceed to secure sufficient land within said Plaza 
Area for a union passenger station, to prepare and submit 
plans for such union station, passenger terminal and neces¬ 
sary facilities, and upon approval of the plans by the Com- 
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mission, to proceed with the construction of such station 
and terminal. 

IX. That the Southern Pacific, the Santa Fe and the Salt 
Lake thereupon each took the Railroad Commission’s said 
decision and order to the Supreme Court of California by 
writs of review; that in a case entitled The Atdfiison, To¬ 
peka and Santa Fe Railway Company v. Railroad Commis¬ 
sion of California , 190 Cal. 214, the Supreme Court of Cali¬ 
fornia, on December 19, 1922, held that the California Rail¬ 
road Commission had lost its jurisdiction over!the union 
passenger terminal situation in Los Angeles and that by 
virtue of the provisions of the Transportation Apt of 1920, 
jurisdiction had vested exclusively in the Interstate Com¬ 
merce Commission. 

That, after reviewing certain provisions of tilie Act to 
Regulate Commerce, as amended by the Transportation 
Act of 1920, and commenting on a number of decisions, the 
Supreme Court of California said (p. 226): j 

I 

“It is clear from the foregoing that Congress Inis not onlv 
vested jurisdiction in the Interstate Commerce Commission 
over the question of the extension of terminal! facilities, 
such as contemplated by the order of the Railroad Commis¬ 
sion in the case at bar, but lias also prohibited the railroads 
from making such improvements without the consent of the 
Interstate Commerce Commission. This being true, Con¬ 
gress has fully occupied the field of regulation ofjsuch mat¬ 
ters and the power of the state commission lnjs thereby 
been terminated.” 


13 That the Supreme Court of California |thereupon 
annulled the Railroad Commission’s order and con¬ 
cluded as follows (p. 377): ; 

“From the foregoing excerpts from the Act of Congress 
of 1920, amendatory of the Interstate Commerce! Law, and 
from the authorities above cited, we arrive at the Conclusion 
that full power and authority over the matter of! union ter¬ 
minal depot facilities of the railroads which are largely en¬ 
gaged in interstate commerce, and who are the petitioners 
herein, has been vested in the Interstate Commerce Com¬ 
mission under the terms of said Amendatory ACt of 1920, 
and that by virtue thereof the Railroad Commission of 
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California, one of the respondents herein, has been divested 
of the power, authority and jurisdiction over that subject 
sought by it to be exercised in the several proceedings be¬ 
fore it and by the order presented for review herein.” 


That the Railroad Commission of California thereupon 
took said decision by certiorari to the Supreme Court of the 
United States in a proceeding entitled Railroad Commission 
of California vs. Ron/hern Pacific Company. 

X. That, following said decision by the Supreme Court 
of California, the City of Los Angeles, the relator herein, 
thereafter, in March, 1922, tiled with the Interstate Com¬ 
merce Commission its formal complaint in Docket Xo. 
14.778 of said Commission, entitled “City of Los Angeles, 
Complainant, vs. Los Angeles and Salt Lake Railroad Com¬ 
pany, Pacific Electric Railway Company, Southern Pacific 
Company. Southern Pacific Railroad Company, The Atchi¬ 
son, Topeka & Santa Fe Railway Company, and Union Pa¬ 
cific Railroad Company, Defendants.” 

That in and by its said complaint in said Docket, the City 
of Los Angeles, after setting forth the facts on which it 
relied for relief, asked the Interstate Commerce Commis¬ 
sion to make an order or orders commanding said defend¬ 
ants, as their interests may respectively appear, to take 
action, among other matters, as follows: 


14 44 (d) To construct and thereafter operate and use 

a union passenger depot and appurtenances on a site 
within that portion of the city of Los Angeles bounded by 
Commercial Street, North Main Street, Redondo Street, 
Alhambra Avenue and the Los Angeles River, and to ac¬ 
quire such land, if any, as may be necessary for said pur¬ 
pose : 

44 (e) To abandon the operation of said main line tracks 
of Southern Pacific Railroad Company on said Alameda 
Street from College Street to East Fifteenth Street, in¬ 
clusive, for the operation of passenger trains and also 
freight trains except local freight switching: and 

“(/) To construct or acquire such structures, facilities, 
tracks and other property, to make such extensions or 
abandonments of railroad lines or other facilities or of the 
operation thereof, and to arrange for such joint or other 
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use of tracks or terminal facilities now constructed or to 
be constructed, within the city of Los Angeles, as may be 
reasonably necessary and incidental as a part of and in 
furtherance of the matters hereinbefore and in this prayer 
specified, or any thereof.” 

That in its said prayer for relief the city of Los Angeles 
also asked the Interstate Commerce Commission to make 
such other or further order or orders in furtherance of 
the relief asked for as the Commission might find to be just 
and equitable and in the public interest. 

That a correct copy of the complaint of the cit\j of Los 
Angeles in said Docket No. 14,778 is attached hereto 
marked Exhibit A and made a part hereof as fully and 
with the same effect as if set out here in full; that Exhibits 
2, 3 and 4 to said complaint, which are not here reproduced, 
may be found as follows: 

Exh. No. 2, Decision No. 8901, rendered by the Railroad 
Commission of California on April 10, 1921—Yol. 19, 
Opinions and Orders, Railroad Commission of California, 
p. 740. | 

Exh. No. 3, Decision No. 983S, rendered by the Railroad 
Commission of California on December G, 1921—}Vol. 20, 
Opinions and Orders, Railroad Commissionjof Cali- 
15 fornia, p. 937. 

Exh. No. 4, Decision rendered by the Supreme 
Court of California on December 19, 1922, in The Atchison, 
Topeka and Santa Fe Raihvay Company v. Railroad Com¬ 
mission of California, 190 Cal. 214, and that reference is 
hereby respectfully made to each of said 3 decision^ as thus 
reported. 

XI. That thereafter, on April 7, 1924, the Supreme Court 
of the United States made its decision in said proceeding 
entitled Railroad Commission of California v, Southern 
Pacific Company, 2G4 U. S. 331, and in said decision^ affirmed 
said judgment of the Supreme Court of California, and held 
that before an order of any public authority directing the 
construction of a union passenger depot under the circum¬ 
stances existing in the city of Los Angeles could be effective 
it would be necessary to secure from the Interstate Com¬ 
merce Commission certain specified certificates o|f public 
convenience and necessitv. 


l 




14 


UNITED STATES OF AMERICA EX EEL., ETC., VS. 


That in said decision, the Supreme Court declared that 
the question before the Court was as follows (p. 341): 

“Our only question here is whether the power to direct 
a new union station with its essential incidents is com¬ 
mitted exclusively to the Interstate Commerce Commis¬ 
sion under the Act of 1920.” 

That in the concluding paragraphs of its decision, the 
Supreme Court of the United States said (p. 347): 

“We were advised bv statements at the bar that after 
the California Supreme Court handed down its decision in 
this case, the City of Los Angeles tiled a petition with the 
Interstate Commerce Commission, asking for an order to 
provide, maintain and use a union station; that a hearing 
followed, and that, pending the decision in this court, the 
matter is held under consideration. 

16 “For the reasons given, we think that the course 

taken bv the Citv of Los Angeles was the correct 

one.” 

That the petition of tlie City of Los Angeles to which 
the Supreme Court of the United States thus referred in 
its said decision was and is the complaint of the City of 
Los Angeles in said Docket No. 14,778, copy whereof is 
attached to this Petition as Exhibit A. 

That the Supreme Court of the United States then con¬ 
cluded its said decision as follows (p. 348): 

“Until the Interstate Commerce Commission shall have 
acted under paragraphs 18 to 21 of Section 402 of the 
Transportation Act, the respondent railways can not be 
required to provide a new interstate union station and to 
extend their main tracks thereto, as ordered by the State 
Eailroad Commission. 

“The judgment of the Supreme Court of California is 
affirmed.” 

XII. That thereupon further evidence was taken by the 
Interstate Commerce Commission in said Docket No. 14,- 
778, the matter was submitted, briefed and argued, and 
thereafter, on July 6, 1925, the Interstate Commerce Com¬ 
mission rendered its decision therein (Los Angeles Pas¬ 
senger Terminal Cases , 100 I. C. C. 421). 
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That after a painstaking and exhaustive review of the 
entire record, the Interstate Commerce Commission made 
the following findings of fact (p. 459): 

“Upon a consideration of all the facts of recorcj. we find: 

“1. That the present and future public convenience and 
necessity permit the abandonment of operation of all pas¬ 
senger and freight train service, except industrial freight¬ 
switching service, on the main line of the Southern Pacific 
on Alameda Street from College Street to East fifteenth 
Street, inclusive, in the city of Los Angelas, Calif. 
17 “2. That neither the present nor future public con¬ 

venience and necessity require or will require the con¬ 
struction or extension by applicants of new or existing main 
lines of railroad in the city of Los Angeles, Calif., as de¬ 
scribed in tlie application in Finance Docket Xo. 3*569. 

“2. That the present and future public convenience and 
necessity require and will require (a) the extension by de¬ 
fendants of their respective main lines of steam rdilroad in 
the city of Los Angeles, Calif., so as to reach and properly 
serve any union passenger station and terminal within 
that portion of said city bounded by Commercial Street, 
North Main Street, Redondo Street, Alhambra Avenue, and 
the Los Angeles River, which they or anv of them mav con- 

struct and establish in accordance with a lawful lorder of 

• 

the Railroad Commission of California, and (b) the exten¬ 
sion of their respective main lines so as properly to 
provide for the rearrangement of passenger aiKjl freight 
routes incidental to the convenience and proper operation of 
such union passenger station and terminal. 

“4. That the extensions referred to in the preceding 
paragraph are reasonably required in the interest of the 
public convenience and necessity, and that the expense in¬ 
volved therein will not impair the ability of defendants to 
perform their respective duties to the public. 

“5. That, in addition to the abandonment of service on 
Alameda Street as above authorized, the present and future 
public convenience and necessity permit the abandonment 
by defendants of such portions of their respective niain lines 
of steam railroad in the city of Los Angeles, Calif., or of 
the operation of all or any portion of the present interstate 
train service thereon as mav be incidental to the rearrange- 
ment of passenger and freight routes, of tracks:, and of 
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terminal facilities, made necessary or proper in connection 
with the construction and establishment by defendants, in 
accordance with a lawful order of the Railroad Commission 
of California, of a union passenger station and terminal 
within that portion of said city described in paragarph 3 
above. 

“6. That the use bv anv defendant steam carriers of 

* • 

so much of the terminal main-line track or tracks of any of 
the other defendant steam carriers in the citv of Los 
Angeles, Calif., as may be incidental, and necessary or con¬ 
venient, to the proper operation of any such union passenger 
station and terminal as defendants or any of them, in ac¬ 
cordance with a lawful order of the Railroad Commission 
of California, may construct and establish in that portion 
of said city described in paragraph 3 above, is in the public 
interest and is practicable, without substantially impair¬ 
ing the ability of the carrier or carriers owning or en¬ 
titled to the enjoyment of such track or tracks to handle 
its or their own business.” 

That the Commission, however, refused to give considera¬ 
tion to the evidence for the purpose of determining whether 
it should make its order requiring any of the defendant 
carriers to construct and operate a union passenger sta¬ 
tion, as prayed for by the city of Las Angeles, on the ground 
that the Commission did not have jurisdiction to 
18 make such order; 

That in this connection, the Commission said (p. 426): 

“Careful study of the Interstate Commerce Act con¬ 
vinces us that Congress has not conferred upon us authority 
to require carriers to construct union passenger stations 
under conditions such as are here present.” 

That on the same subject the Commission further said 
(p. 430): 

“We conclude that we are not empowered to require the 
construction of a union passenger station as sought in No. 
14,778. To make the record clear, we repeat that no ques¬ 
tion of discrimination or preference is presented here; 
and that under the issue framed in the complaint in No. 
14,788 we will give no consideration to matters shown of 
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record for the purpose of determining whether we should 
issue an order requiring the construction and use of a union 
station bv any of the defendants.” ! 

» m/ 

That the Commission made its order denying the applica¬ 
tion in Finance Docket Xo. 3,569, being an application of 
the Southern Pacific and the Salt Lake for pernlission to 
make effective a plan under which the Arcade depot of the 
Southern Pacific would be used as a joint depot by 'that 
Company and the Salt Lake, and concluded its decision as 
follows: 

i 

“We are not advised what action, if any, the jRailroad 
Commission of California will take in connection With these 
matters, and under the existing circumstances! we will 
issue no certificates or further orders at this time. We 
will retain jurisdiction of Xo. 14778 and Finance Docket Xo. 
3556 for the purpose of making such further findings and 
orders and issuing such certificates as the record warrants. 
The findings and order now made are based upon the present 
record and upon the plans presented to us. If, in the de¬ 
velopment of a union passenger terminal plan, the carriers 
or the Railroad Commission of California evohte a plan 
considerablv more extensive than, or materiallv: different 
from, a plan for a station within the plaza areg as here 
considered to be in the public interest, our ultimate findings 
as to the public convenience and necessity, and jas to im¬ 
pairment of the carrier’s ability to handle their own traf¬ 
fic and to perform their duties to the public, will of course 
be based upon a consideration of those facts rather than 
upon the present record.” 

j 

19 That a correct copy of the said decision of the 
Interstate Commercee Commission rendered on July 
6,1925 in said Docket Xo. 14,778 is attached hereto, marked 
Exhibit B and made a part hereof, as fully andj with the 
same effect as if set out here in full. 

XIII. That the Railroad Commission of California there¬ 
upon reopened the matters pending before it fojr further 
consideration and determination and after receiving volu¬ 
minous additional testimony rendered a further decision on 


i 

i 
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July 8, 1927 (Decision Xo. 18,59?, Vol. 30, Opinions and 
Orders, Railroad Commission of California, p. 151). 

That in said decision, the California Commission made 
findings of fact substantially identical with the 6 findings 
of fact theretofore made by the Interstate Commerce Com¬ 
mission and hereinbefore set forth and added the follow¬ 
ing 4 further findings: 


“ (7) That the present and future public convenience and 
necessity require and will require the construction by de¬ 
fendants, Southern Pacific Company, The Atchison, To¬ 
peka and Santa Fe Railway Company and the Los Angeles 
and Salt Lake Railroad Company, and each of them, of a 
union passenger station within that portion of the city of 
Los Angeles described in paragraph three (3) above, to¬ 
gether with such tracks, connections, and all other terminal 
facilities and additions, improvements or changes in the 
existing railroad facilities of said defendants as mav be 
reasonablv necessarv, convenient or incidental to the use 


of said passenger station. 

“(8) That, in our opinion, an adequate union passenger 
station can be constructed within the said described portion 
of said city at a cost of approximately ten millions of dol¬ 
lars, in substantial compliance with the plan outlined in 
Commission's Exhibit Xo. 4-b herein, which said plan 
20 is hereby found to be in all essential respects sim¬ 
ilar to that certain plan for a union passenger station 
in said area considered bv the Interstate Commerce Com- 
mission to be in the public interest in its order and decision 
of July 6, 1925, in its Docket Xo. 14788, to which reference 
has been made hereinabove. 

“ (9) That said plan for a union passenger station in said 
portion of said city, in our opinion, is and would be in the 
public interest and that its construction is practicable, 
without, in or opinion, impairing the ability of these car¬ 
riers to perform their respective duties to the public. 

“(10) That said construction ought reasonably to be 
made.’ ’ 


That the portion of the city of Los Angeles referred to 
in siad Finding Xo. 7 is the identical area hereinbefore re¬ 
ferred to as the Plaza Area and that a copy of Commis¬ 
sion's Exhibit Xo. 4-b referred to in said Finding No. 8 is 
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attached to Exhibit C attached to this petition, jto which 
exhibit reference will hereinafter be made. 

That the California Commission thereupon made its or¬ 
der requiring the Southern Pacific, the Santa Fe and the 
Salt Lake to construct a union passenger station within 
said Plaza Area at a cost of approximately $10,000,000.00 
and in substantial compliance with the plan outlined in said 
Commission’s Exhibit 4-b. and to perform specified other 
acts and provided that said order should become effective 
from and after the promulgation by the Interstate Com¬ 
merce Commission of an order issuing and granting proper 
and sufficient certificates of public convenience a|nd neces¬ 
sity. | 

That a correct copy of the said decision of the California 


Railroad Commission rendered on July 8, 1927, i i attached 
hereto and marked Exhibit C and that attached thereto is a 
copy of said Commission’s Exhibit 4-b and that; the same 
are made a part hereof as fully and with the spine effect 
as if set out here in full. j 

21 XIY. That thereupon the city of Los Angeles filed 
with the Interstate Commerce Commissibn in said 
Docket No. 14,778 its Petition dated July 25, 1927 in which 
petition the city of Los Angeles reviewed the provisions 


of the Act to Regulate Commerce, referred to thej decisions 
of the Commission and the courts relied upon by the city 
of Los Angeles, including the decision of the Commission 
in Chamber of Commerce, Breckenridge, Texas, i\ Wichita 
Falls, Ranger & Fort TT r or/7/ R. Co 109 I. C. C. 8l and the 
decision of the Supreme Court of the United States in Ala¬ 
bama & Vicksburg Railway Company v. Jackson <& Eastern 
Railway Company, 271 U. S. 244, each of which decisions 
had been rendered subsequent to the Commission’s said 
decision of July 6, 1925, in the Los Angeles Passenger 
Terminal Cases, in justification of the City’s position that 
the Interstate Commerce Commission has full power and 
authority to make the order requested by the City requir¬ 
ing the Southern Pacific, the Santa Fe and the iSalt Lake 
to construct and operate a union passenger depot in the 
said Plaza Area in the city of Los Angeles pnd again 
prayed that such order be made. 
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That in its said Petition, the city of Los Angeles asked 
that the Interstate Commerce Commission take action as 
follows: 


“1. Issue its certificates in accordance with its Findings 
Nos. 1 to 6, inclusive, heretofore made herein and appear¬ 
ing in 100 I. C. C. 459-460. 

“2. Make its order directing the defendants Southern 
Pacific Company, The Atchison, Topeka & Santa Fe Rail¬ 
way Company and Los Angeles and Salt Lake Railroad 
Company, and each of them, to construct and thereafter 
operate a union passenger station and appurtenances 
within that portion of the City of Los Angeles bounded by 
Commercial street. North Main street, Redondo street, Al¬ 
hambra avenue and the Los Angeles River, together with 
such tracks, connections and all other terminal facilities, 
and additions, extensions, improvements and changes in 
the existing railroad facilities of said companies as may be 
reasonablv necessarv and incidental to the use of said 

w %> 


union passenger station, and to acquire such land, if any, 
as may be necessary for said purpose, at a total cost of 
approximately ten millions ($10,000,00-.00) in sub- 
22 stantial compliance with the plan outlined in “Ex¬ 
hibit B” attached to this petition. 

“3. Make such additional findings and orders, issue such 


further certificates and 


grant such other and further relief 

c 1 • 


in furtherance of the relief herein asked for as the Com¬ 


mission may find to be just and equitable and in the public 
interest.’’ 


That “Exhibit B” referred to in said Paragraph 2 was 
and is the plan hereinbefore referred to as Commission’s 


Exhibit 4-b. 


That a correct copy of the said Petition of the city of 
Los Angeles, dated July 25, 1927, is attached hereto, 
marked Exhibit D and that the same is made a part hereof 
as fully and with the same effect as if set out here in full; 
and that Exhibit A to said Petition, which exhibit is not 
here reproduced, is Exhibit C attached to this Petition. 

XY. That after the filing of further briefs and oral 
argument, the Interstate Commerce Commission on May 
8, 1928 rendered its decision on said Petition of the city of 
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Los Angeles and on a somewhat similar Petition filed in 
the same Docket No. 14,778 bv the Railroad Commission of 
California. 

That in its said decision the Interstate Commerce Com¬ 
mission adhered to the conclusions expressed in its said 
decision of July 6, 1925 (100 I. C. C. 421; Exhibit B to this 
Petition), found that the additional findings of the Cali¬ 
fornia Railroad Commission numbered 7 to 10! inclusive, 

and hereinbefore in this Petition set forth, find sufficient 

7 # 

support in the record and issued its certificates as re¬ 
quested in Paragraph 1 of the prayer of the city of Los 
Angeles hereinbefore set forth. 

That the Commission, however, in the majority opinion, 
again refused to take the final step of ordering the 
23 Southern Pacific, the Santa Fe and the Salt Lake to 
construct a union passenger depot in the Rlaza Area, 
as prayed for by the city of Los Angeles, and to consider 
the evidence bearing on the propriety of makihg such or¬ 
der, and that the Commission again based its I refusal to 
make such order or to consider the evidence hearing 
thereon, on its view that, as a matter of law, it does not 
have the jurisdiction, under the Act to Regulate Commerce, 
to make such order, and that in this connection, jthe major¬ 
ity opinion says: 

“Re-examination of the whole subject again leads to the 
conclusion that under existing law we are not empowered 
to require the construction of a union passenger station 
of the character sought by the complaint.” 

! 

That the Commission thereupon made its ordier reading 
in part as follows: 

“It is ordered, that the applications in No. 14,778, in so 
far as they seek an order requiring the constriction of a 
union passenger station and terminal in Los Angbles, Calif., 
be, and it is hereby, denied.” 

That Commissioner Eastman filed an opinion, concurring 
in part with the majority opinion but holding thajt the order 
requiring the construction of said union passenger depot as 
prayed for by the city of Los Angeles should!have been 
made; that Commissioners Lewis and McManamy joined 
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in said view and expression; that in said opinion Commis¬ 
sioner Eastman after reviewing the provisions of the Act 
to Regulate Commerce and a number of the decisions on 
which the city of Los Angeles relies in this connection, 
held that the order for which the City prayed should have 
been issued and said: 

<r Mv conclusion is that, considering the various statutory 
provisions together, we probably have power to enter the 
desired order. But this is not the only reason for such 
action. Certainly a conclusion that we have no power to 
enter an order is at least subject to much doubt. 
24 Certainly, also, the carriers propose to litigate this 
case as lon<>: and as vigorouslv as thev can. The 
least possible delay in determining legal questions and 
arriving at an end of litigation will result, I believe, if we, 
as .well as the State commission, enter an order. This 
aspect of the matter was strongly and persuasively pre¬ 
sented by complainants. In view of the manifest un- 
certaintv as to what the law is, it is a course which we are 
quite justified in following and the one which is most likely 
to result in a needed clarification of the law.” 

That a correct copy of the Interstate Commerce Commis¬ 
sion’s said decision, certificate and order of May 8, 1928 is 
attached hereto, marked Exhibit E and made a part hereof 
as fully and with the same effect as though set out here in 
full. 

XVI. That Paragraph 3 of Section 3 of the Act to Reg¬ 
ulate Commerce, as amended by the Transportation Act 
of 1920, reads as follows: 

“(3) All carriers, engaged in the transportation of pas¬ 
sengers or property, subject to the provisions of this Act, 
shall, according to tlieir respective powers, afford all rea¬ 
sonable, proper, and equal facilities for the interchange of 
traffic between their respective lines, and for the receiving, 
forwarding, and delivering of passengers or property to 
and from their several lines and those connecting therewith, 
and shall not discriminate in their rates, fares, and charges 
between such connecting lines, or unduly prejudice any such 
connecting line in the distribution of traffic that is not spe¬ 
cifically routed by the shipper. ’ ’ 


¥ i 
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That Paragraph 4 of Section 3 of the Act to Regulate 
Commerce, as added by the Transportation Act' of 1920, 
reads as follows: 

“(4) If the Commission finds it to be in the public in¬ 
terest and to be practicable, without substantially impair¬ 
ing the abiltiy of a carrier owning or entitled to the enjoy¬ 
ment of terminal facilities to handle its own business, it 
shall have power to require the use of any suchj terminal 
facilities, including main-line track or tracks for £ reason¬ 
able distance outside of such terminal, of any carrier, by 
another carrier or other carriers, on such terms and 
25 for such compensation as the carriers affected may 
agree upon, or, in the event of a failure to agree, 
as the Commission may fix as just and reasonable for the 
use so required, to be ascertained on the principle! controll¬ 
ing compensation in condemnation proceedings. Such com¬ 
pensation shall be paid or adequately secured before the en¬ 
joyment of the use may be commenced. If under this para¬ 
graph the use of such terminal facilities of any carrier is 
required to be given to another carrier or other j carriers, 
and the carrier whose terminal facilities are required to be 
so used is not satisfied with the terns fixed for such use, 
or if the amount of compensation so fixed is not jduly and 
promptly paid, the carrier whose terminal facilities have 
thus been required to be given to another carrier or other 
carriers shall be entitled to recover, by suit or action 
against such other carrier or carriers, proper daihages for 
any injuries sustained by it as the result of compliance with 
such requirement, or just compensation for such use, or 
both, as the case may be.” 

I 

i 

That Paragraph 21 of Section 1 of the Act to Regulate 
Commerce, as added by the Transportation Act of 1920, 
reads as follows: 

“ (21) The Commission may, after hearing, in a proceed¬ 
ing upon complaint or upon its own initiative without com¬ 
plaint, authorize or require by order any carrier by rail¬ 
road subject to this Act, party to such proceeding, to pro- 
wide itself with safe and adequate facilities for performing 
as a common carrier its car service as that term is used 
in this Act, and to extend its line or lines: Provided, That 


j 
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no such authorization or order shall be made unless the 
Commission finds, as to such extension, that it is reason¬ 
ably required in the interest of public convenience and 
necessity, or -as to such extension or facilities that the ex- 
pense involved therein will not impair the ability of the car¬ 
rier to perform its duty to the public. Any carrier sub¬ 
ject to this Act which refuses or neglects to comply with any 
order of the Commission made in pursuance of this para¬ 
graph shall be liable to a penalty of $100 for each day dur¬ 
ing which such refusal or neglect continues, which shall ac¬ 
crue to the United States and may be recovered in a civil 
action brought by the United States.” 

That Section 12 of the Act to Regulate Commerce reads 
in part as follows: 

26 4 ‘and the Cofiimission is hereby authorized and re¬ 

quired to execute and enforce the provisions of this 

Act.” 

XVII. That each finding of fact contained in the said de¬ 
cisions of the Interstate Commerce Commission of July 6, 
1925 and Mav 8, 1928 and in said decision of the Railroad 
Commission of California of July 8, 1927 is true and is 
shown bv the evidence before the Interstate Commerce 
Commission in said 1 Docket Xo. 14,778; that a union pas¬ 
senger station constructed, operated and maintained by the 
Southern Pacific, the Santa Fe and the Salt Lake on said 
Plaza area, as prayed for by the city of Los Angeles in said 
Docket Xo. 14,778, is a reasonable, proper and necessary 
facility for the receiving, forwarding and delivering of pas¬ 
sengers to and from the several lines of the Southern Paci¬ 
fic, the Santa Fe and the Salt Lake and lines connecting 
therewith and that the present and future public conven¬ 
ience and necessity require such construction, maintenance 
and use by said carriers and also such abandonments and 
extensions of lines of railroad as are incidental thereto and 
will result therefrom, and that the expense involved in 
said construction, maintenance and use of said union pas¬ 
senger station and appurtenances and in said abandon¬ 
ments and extensions of railroad lines and facilities will 
not impair the ability of said carriers or any thereof to per¬ 
form their duty to the public. 
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That the city of Los Angeles, by formal resolution of 
its City Council now in full force and effect, staijds ready to 
grant such franchises or permits and to enact; such ordi¬ 
nances for the opening or closing of all such public street 
areas as may be necessary to make fullv effective the said 
order for which it prays in said Docket No. 14,778 before 
the Interstate Commerce Commission. 

27 XVIII. That the carrying into effect of the union 
passenger depot order requested by the jcity of Los 
Angeles, as aforesaid, would require to a substantial extent 
the joint use of existing railroad terminal facilities in or 
adjacent to the city of Los Angeles, including the following 
uses—the use by the Southern Pacific passenger trains from 
the north of the Santa Fe main line tracks on tliO west bank 
of the Los Angeles River from a point north of the North 
Broadway Viaduct as far south as Aliso Street i the use by 
the Salt Lake passenger trains from Pasadena of the Santa 
Fe’s tracks on the west bank of the river between the same 
points; the use by the Salt Lake passenger trains from 
the south of the Santa Fe’s tracks from Hobart Junction on 
the south to the site of the proposed union passenger depot 
on the north, a total distance of approximately 3!miles; and 
the use by the Southern Pacific of the Salt Lake’s tracks 


Alhambra 
st over the 


on the east bank of the Los Angeles river from; 

Avenue southerly to Butte Street and thence we 
Salt Lake’s Butte Street line to Alameda Streqt. 

That the site for the proposed union passenger station 
itself, within said Plaza Area, as said site is shown on said 
California Railroad Commission’s Exhibit 4-b, consists of 
a total area of 37 acres, of which area 26.87 apres, being 
more than two-thirds of the total area, is alreac)y railroad 
terminal land owned by the Southern Pacific andj to a small 
extent by the Santa Fe; that the Southern Pacific’s portion 
of said land, being all except -a small portion owjned by the 
Santa Fe, was acquired by the Southern Pacific after the 
Supreme Court of the United States had rendered its said 
decision of April 7, 1924; that the railroad terininal land 
already so owned by s-aid carriers includes the entire land 
on which the head house of the proposed union pas- 
28 senger station is to be located and almost all the land 
on which the station tracks are to be constructed; 
that the land remaining in private ownership is only a 
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small part required for station trackage together with some 
land west cf Alameda Street desired for an appropriate 
approach to the head house, and is only land needed to 
“round out” the project. 

That of the railroad terminal properties which would be 
jointly used in connection with the union passenger depot 
plan as to which the city of Los Angeles has requested said 
order, the entire trackage along the Los Angeles River and 
nearlv all the land on which the union station structures are 
to be erected are already in the ownership of the Southern 
Pacific, the Santa Fe and the Salt Lake, respectively; that 
the joint use of said terminal facilities in connection with 
and as a part of said union passenger depot project would 
be in the public interest and would be practicable and would 
not substantially impair the ability of the carrier owning 
or entitled to the enjoyment of the same to handle its own 
business. 


XIX. That the carrying into effect of the union passenger 
depot plan requested by the city of Los Angeles would re¬ 
quire to a substantial extent the extension by the Southern 
Pacific, the Santa Fe and the Salt Lake, or one or more of 
them, of their line or lines of railroad to and into the site of 
the proposed union passenger depot in said Plaza area and 
in connection with track rearrangements incidental to the 
use of said union passenger depot and also the abandonment 
by said carriers, or one or more of them, of the use of the 
Southern Pacific tracks on and along Alameda Street ex¬ 
cept for freight switching at night and of other 

29 tracks incidental to the use of said union passenger 
depot. 

XX. That the aforesaid refusal of the Interstate Com¬ 
merce Commission to consider the evidence in said Docket 
Xo. 14,778 for the purpose of determining whether the Com¬ 
mission should issue 1 the order requested by the city of Los 
Angeles requiring the construction and use in the Plaza 
Area in the city of Los Angeles of a union passenger sta¬ 
tion by the Southern Pacific, the Santa Fe and the Salt Lake 
and the Commission’s aforesaid order denying the said Ap¬ 
plication dated July 25,1927 of the city of Los Angeles in so 
far as it seeks an order requiring the construction of a 
union passenger station and terminal in the city of Los 
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Angeles where each base:] solely on a matter of law, namely, 
on the Commission’s opinion that it does noit have the 
power, authority and jurisdiction to give such consideration 
to the evidence or to make such order; that in entertaining 
said opinion and making said order the Commission was 
and is mistaken as a matter of law; that as a matter of law 
the Commission does have the power, authority and juris¬ 
diction to consider said evidence for the purpose of de¬ 
termining whether it should issue the order as iprayed for 
requiring the construction and use of said union passenger 
station and thereafter to make an appropriate order based 
on said evidence; and that, ns a matter of law, it!is the duty 
of the Interstate Commerce Commission to give! considera¬ 
tion to such evidence and thereupon to issue such order as 
the facts and the merits justify and require. 

XXI. That whenever this Petition contains an allegation 

on a question of fact or a reference to any finding of fact 

made bv the Interstate Commerce Commission! or bv the 
* / •> 

California Railroad Commission, such fhct appears 
30 and is shown by the evidence in the record before the 
Interstate Commerce Commission in said pocket No. 

14,778. 


XXII. That Petitioner has no plain, speedy dr adequate 
remedv in the ordinary course of law. 

Wherefore relator prays that this Honorable Court grant 
an order for the issuance of a preemptory writ!of manda¬ 
mus, commanding and directing the respondent to forth¬ 
with consider the evidence in said Docket No. 14,778 for the 
purpose of determining whether respondent should issue 
an order requiring the construction and use of a junion pas¬ 
senger station in the city of Los Angeles by thd Southern 
Pacific Company, The Atchison, Topeka and Santa Fe Rail¬ 
way Company and Los Angeles and Salt Lake Railroad 
Company as prayed for by said city of Los Angeles in 
said Docket No. 14,778 and thereafter to make $uch order 
as the facts and the merits justify and require,! or, if the 
Court be not minded to issue its peremptory writ, then for 
an alternative writ commanding respondent to appear be¬ 
fore the Court on some day to be named in said writ and 
show cause, if any there be, why a peremptory writ of man¬ 
damus should not issue requiring the respondent jo perform 


i 
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said acts, and that this Court grant such other, further or 
different relief as to the Court shall seem proper. This 
is the first application for a writ of mandamus in 

31 this cause. 

Dated at the city of Washington, District of Co¬ 
lumbia, this 12 dav of Julv, 1928. 

JESS E. STEPHENS, 

City Attorney, City of Los Angeles, 

City Hall , Los Angeles. 

MAX THELEX, 

Special Counsel for Relator, 

Balfour Building, 

351 California Street , 

San Francisco. Cal. 

EDWIN C. BLANCHARD, 

Associate Counsel for Relator, 

404 Southern Building, 

Washington, D. C. 

32 State of California, 

County of Los Angeles , ss: 

Jesse E. Stephens, being first duly sworn, deposes and 
savs: That he is the Citv Attornev of the City of Los 
Angeles, the relator in the above entitled proceeding and 
makes this verification in behalf of said relator; that he 
knows the contents 1 of said petition; and that the facts 
therein alleged are true. 

! JESS E. STEPHENS. 

Subscribed and sworn to lief ore me this 14th day of 
June, 1928. 

[seal.] DONNELL G. MONTGOMERY, 

Notary Public in and for the County 

of Los Angeles, State of California. 
My commission expires Jan. 29, 1929. 


(Here follows diagram marked page 33.) 
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34 Exhibit “A.’’ j 

Before the Interstate Commerce Commission 

i 

City of Los Angeles, Complainant, I 

i 

vs. | 

i 

Los Angeles and Salt Lake Railroad Company, Pacific 
Electric Railroad Company, Southern Pacific; Railroad 
Company, The Atchison, Topeka k Santa Fej Railroad 
Company, and Union Pacific Railroad Company, De¬ 
fendants. 


Complaint. 

i 

The complainant of the above named complainant re¬ 
spectfully shows: 

I. The city of Los Angeles is a municipal corporation 
organized and existing under and by virtue of the laws 
of the State of California, and is located in the countv of 
Los Angeles, state of California. 

II. Each of said defendants is a common carrier en¬ 

gaged in the transportation of passengers and property 
by railroad, to, from and through said city of Lois Angeles, 
in interstate and also in intrastate commerce, j and each 
of said defendants is subject, as such common carrier, to 
the provisions of the “Interstate Commerce Act” as 
amended. j 

The defendants Los Angeles and Salt Lake Railroad 
Company, Pacific Electric Railway Company,! Southern 
Pacific Railroad Company and The Atchison, To- 
35 peka k Santa Fe Railway Company each owns lines 
of railroad and railroad terminal properties and 
facilities engaged in said transportation and located in the 
city of Los Angeles and elsewhere. The defendant South¬ 
ern Pacific Company operates said lines of railroad and 
railroad terminal properties and facilities of said South¬ 
ern Pacific Railroad Company. The defendant jUnion Pa¬ 
cific Railroad Company operates said lines of railroad and 
railroad terminal properties and facilities of said Los 
Angeles and Salt Lake Railroad Company. The defend¬ 
ants Pacific Electric Railway Company and Tha Atchison, 
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Topeka & Santa Fe Railway Company operates said lines of 
railroad and railroad terminal properties and facilities re¬ 
spectively owned by them, as aforesaid. 

Opposite the first page of this complaint will be found 
a map showing the location of the lines of railroad of the 
defendants herein, in the city of Los Angeles, which map 
is marked Exhibit No. 1 and made a part hereof. 

IIT. The railroad lines of all of said defendants (other 
than Pacific Electric Railway Company), within the city 
of Los Angeles have been constructed and are being op¬ 
erated at grade in a general northerly and southerly direc¬ 
tion through said city, across many of the most important 
public streets of said city. Said railroad lines separate im¬ 
portant and populous sections of the city of Los Angeles 
known as Bovle Heights and East Los Angeles, and also im- 
portant and populous communities east of Los Angeles,from 
the business and residence center of the city of Los Angeles 

located west of said lines of railroad. Thev make inter- 

* 

communication between the portions of the city of Los 
Angeles and other communities on either side of said lines 
of railroad, whether such communication be bv rail- 
36 road, or by: vehicular, or pedestrian traffic, slow, 
difficult, unsafe and dangerous. 

The line of railroad of said Southern Pacific Railroad 
Company runs in a general northerly and southerly direc¬ 
tion longitudinally through the city of Los Angeles at 
grade on and along Alameda street, one of the principal 
thoroughfares of said city. The operation of said line of 
railroad on and along said Alameda street delavs, hinders 
and makes unsafe and dangerous traffic by street cars, 
vehicles and pedestrians crossing said Alameda street on 
and along many important streets of said city. The opera¬ 
tion of said line of railroad of the Southern Pacific Rail¬ 
road Company on and along said Alameda street has long 
constituted and now constitutes a constant source of delay 
and danger to thousands of citizens of Los Angeles and 
eleswhere who find it necessary daily to cross said lines 
of railroad on Alameda street. 

The line of railroad of said The Atchison, Topeka & 
Santa Fe Railway! Company is constructed and operated 
at grade on and along the west bank of the Los Angeles 
River through the city of Los Angeles in a general north- 
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] 

erly and southerly direction. The line of railroad of said 
Los Angeles and Salt Lake Railroad Company is con¬ 
structed and operated at grade on and along the east bank 
of said Los Angeles River through the city of Los Angeles 
in a general northerly and southerly direction. Said lines 
of railroad of said two companies cross at grade Numerous 
important public streets of the city of Los Angeles, along 
which there is at said points of crossing a very heavy 
dailv traffic bv interurban electric railroad, street car rail- 
road, other passenger and freight vehicles, and on foot. 

The Pacific Electric Railway Company! operates 
37 a large number of electric interurban trhins dailv 
between the city of Los Angeles and important cities 
in the eastern portion of Los Angeles County, !including 
Pasadena, Alhambra, San Gabriel and South Pasadena, and 
in so doing crosses at grade said lines of railroad of said de¬ 
fendants Los Angies and Salt Lake Railroad and! Southern 
Pacific Railroad Company, The Atchison, Topeka & Santa 
Fe Railway Company, and Southern Pacific Railroad Com¬ 
pany, within said city of Los Angeles. Said crossings are 
a constant menace and danger to the thousands of pas¬ 
sengers and employees traveling daily on the line of said 
Pacific Electric Railway Company between the main busi¬ 
ness district of the citv of Los Angeles and said cities 
located in the easterly portion of said Los Angeles county, 
and also to the passengers and employees be^ng trans¬ 
ported on and along said lines of railroad across which said 
Pacific Electric Railway Company thus operates! at grade. 

Each and every crossing at grade hereinbefore referred 
to, whether between railroad lines and public streets or 
between railroad lines and railroad lines, constitutes a 
grave and constantly increasing menace and danger to the 
safety of the public traveling on and along s$id public 
streets and of the passengers and employees traveling on 
said railroad lines in both interstate and intrastate com¬ 
merce, and constitutes a constant hindrance and delav to 
the public traveling by railroad lines, vehicles dr on foot 
between those portions of the city of Los Angeles and 
points beyond which are located on the westerly! and east¬ 
erly sides, respectively, of said lines of railrdad. Said 
railroad grade crossings have been the cause of! many ac¬ 
cidents and collisions which have been destructive of the 
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lives and property of the people of the city of Los Angeles 
and visitors to that city, and also of property of 
38 said defendants engaged in both interstate and in¬ 
trastate commerce. 


Said defendants have on numerous occasions, particu¬ 
larly during the course of the proceedings before the Rail¬ 
road Commission of California, hereinafter referred to, 
publicly admitted the public menace and danger which is 
caused by said railroad crossings at grade and have con¬ 
ceded that said crossings, including particularly said cross¬ 
ings of the Southern Pacific Railroad Company, on and 
along said Alameda street, said crossings of Los Angeles 
and Salt Lake Railroad Company and That Atchison, To¬ 
peka & Santa Fe Railway Company on and along both 
banks of said Los Angeles River and said crossings be¬ 
tween the line of Pacific Electric Railway Company and 
the lines of the other defendants herein, do constitute a 
grave and constantly increasing menace to the public safety 
and should be eliminated and abolished, but thus far said 
defendants have not eliminated or abolished said railroad 


grade crossings, or any thereof. 

The population of the city of Los Angeles and the num¬ 
ber of persons crossing said railroad grade crossings daily, 
both on and along said public streets, and as passengers 
and employees on said lines of the defendants herein, are 
increasing with great rapidity; the danger and menace of 
the railroad grade crossing situation hereinbefore set forth 
are rapidly becoming accentuated, and the necessity for 
relief by the elimination of said railroad grade crossings 
is urgent. 

IV. The defendants each maintains a separate main 
passenger depot and passenger terminals, tracks and other 
facilities within the city of Los Angeles. 

The passenger depot of the Los Angeles and Salt Lake 
Railroad Company is admittedly inadequate to serve the 
just and reasonable requirements of the traveling 
39 Public. It was built in 1891, at an estimated cost of 
only $10,000.00, and is lacking in every particular 
necessary to satisfy the requirements of public convenience 
and necessity of a city of more than 750,000 population. 

The passenger depot of The Atchison, Topeka & Santa 
Fe Railway Company was built in 1893 at an estimated cost 
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for the use 
reasonable 


the South- 


road Grade 


of $50,000.00. It now provides scant facilities 
of passengers and does not serve the just and 
requirements of the traveling public. 

The continued use of the passenger depot of 
ern Pacific Companv does not conform to anv satisfactory 
plan for the elimination of the dangerous railroad grade 
crossings on said Alameda street and elsewhere. Said 
depot does not conform in its location to the plan for the 
elimination of said dangerous railroad grade crossings re¬ 
quired by public safety, convenience and necessity. 

Each of said depots is used in both interstate and intra¬ 
state passenger traffic and each thereof is incjonveniently 
located to meet the just and reasonable requirements of 
the traveling public. 

V. In order to eliminate the dangerous rail 
crossings hereinbefore referred to, to provide adequate 
and sufficient passenger station facilities for Hie Southern 
Pacific Railroad Company, the Southern Pacifife Company, 
the Los Angeles and Salt Lake Railroad Cojnpany, the 
Union Pacific Railroad Company and The Atjchison, To¬ 
peka and Santa Ee Railway Company in the jcity of Los 
Angeles, to promote the security, convenience and necessity 
of the passengers and employees of said defendants on said 
lines of railroad and of the public generally, and 
40 to secure adequate service and facilities for the per¬ 
formance by said defendants in this paragraph men¬ 
tioned, and each of them, of their obligations jas common 
carriers, it is necessary, and the public safety, convenience 
and necessity require, that a union passenger 'station and 
buildings incidental thereto be erected bv said! defendants 
in this paragraph specified, in the city of Los Angeles, and 
that in connection therewith said defendants j make such 
improvements and changes in their existing facilities and 
arrange for such joint or other use of tracks or terminal 
facilities now constructed or to be constructed within the 
citv of Los Angeles as mav be reasonably necessary and 
incidental to the construction and use of said union pas¬ 
senger station and the elimination or abolition of such 
railroad grade crossings, and that the operation of said 
line of railroad of Southern Pacific Railroad Company on 
and along said Alameda street, between College street 

3—4863a 
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and Fifteenth street, inclusive, in the city of Los Angeles, 
be thereafter abandoned, except for local freight switching. 

In and by a proceedings known as Application No. 3346, 

heretofore filed bv said defendants Southern Pacific Hail- 

•> 

road Company, Southern Pacific Company and Los Angeles 
and Salt Lake Railroad Company with the Railroad Com¬ 
mission of California, to which application more particular 
reference will hereinafter be made, said defendants con¬ 
ceded and urged the desirability of the construction bv 
them of a union passenger station and tracks and other fa¬ 
cilities incidental to and in connection therewith in the 
city of Los Angeles', and offered to expend approximately 
$17,000,000.00 in such construction, but said application 
did not contemplate that The Atchison, Topeka & Santa Fe 
Railway Company should be admitted to the use of said 
union passenger station and facilities and the location of 
said proposed partial union passenger station was 
41 not such as would best promote the public interest 
in the elimination of said dangerous railroad grade 
crossings in the city of Los Angeles or serve the comfort, 
convenience and safety of the traveling public. 

VI. If no unified plan for the elimination of said danger¬ 
ous railroad grade crossings and the establishment of satis¬ 
factory and appropriate passenger depot and other facili¬ 
ties in the eitv of Los Angeles should be made effective 
it would nevertheless be necessary for the defendants to 
expend individually for said purpose many millions of 
dollars in the immediate future. > 

It is greatly in the public interest and in the interest of 
the defendants themselves that these expenditures, instead 
of being made in a competitive and largely wasteful manner, 
each carrier seeking primarily to advance its own competi¬ 
tive interest or the interests of itself and its particular asso¬ 
ciates, were made in a unified manner in pursuance of a 
broad plan, the object of which would be lo provide for the 
elimination and abolition of said dangerous railroad 
grade crossings and the establishment of adequate and 
satisfactory passenger terminal facilities in the city 
of Los Angeles in such a way as to avoid duplicate invest¬ 
ments and operating expenses, prevent wasteful expendi¬ 
tures and serve the public interest. 
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VII. (a) During July, 1916, a number of civic! organiza¬ 
tions of the city of Los Angeles filed with the Railroad Com¬ 
mission of California formal complaints against Southern 
Pacific Company, Los Angeles and Salt Lakej Railroad 
Company and The Atchison, Topeka & Santa Fb Railway 
Company, asking that the Railroad Commission investigate 
the entire railroad situation in the citkr of Los 
42 Angeles and then make its order for the elimination 
and abolition of the dangerous railroad grade cross¬ 
ings in the city of Los Angeles, and for other relief. The 
Municipal League of Los Angeles, the first of these com¬ 
plainants, alleged, in part, that in order to relieve the peo¬ 
ple of the city of Los Angeles from the danger, damage and 
inconvenience of the existing numerous railroad grade 
crossings and other conditions complained of, lit will be 
necessary to concentrate the various tracks of the defend¬ 
ants in said proceedings and to provide for the use by them 
of a central or union passenger station. These complaints 
were followed by other formal complaints, including com¬ 
plaints by several municipalities in the eastern portion of 
Los Angeles county, who also made Pacific Electric Rail¬ 


way Company a party defendant. In August, j 1916, the 
Railroad Commission consolidated all of said Complaints 
for hearing and decision. 

(b) The question of the Railroad Commission’s juris¬ 
diction having been formally raised, the Railroad Commis¬ 
sion held a public hearing at which it heard argument on 
that question. Thereafter, on October 21, 1916,jthe Com¬ 
mission made and filed its Decision No. 3805, holding that 
it had jurisdiction, but dismissed the proceedings so that 
by appropriate proceedings before the Supreme) Court of 
California, the Commission’s jurisdiction might Ibe passed 
upon authoritatively before a very considerable amount of 
time and labor and also thousands of dollars of both public 
and private funds should have been expended in studies 
and investigations. While the railroad companies filed, 
formal pleadings challenging the Railroad Commission’s 
jurisdiction, they advised the Railroad Coramissibn in open 
hearing that they were doing so only to have thq question 
of the Railroad Commission’s jurisdiction authoritatively 
and promptly determined, and they stated that it; was their 
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contention that the Railroad Commission had com- 

43 plete jurisdiction, both as to the grade crossing elim¬ 
ination and the union passenger depot construction. 

The entire matter was thereupon taken to the Supreme 
Court of California hv two writs of mandamus. The Su- 
preme Court thereafter, on June 11, 1917, made and filed 
its decision upholding the jurisdiction of the Railroad Com¬ 
mission and directing that a writ of mandate issue direct- 
ing the Railroad Commission to consider and determine, 
upon the merits, the complaints hereinbefore referred to, 
(Civic Center Association v. Railroad Commission, 175 Cal. 
441.) 

(c) The Railroad Commission of California thereupon 
proceeded to hold hearings and take testimony in said pro¬ 
ceedings, extending throughout the latter half of 1917,1918, 
1919, 1920 and the early portion of 1921. The Commission 
directed its own engineering department to make an inde¬ 
pendent investigation, the results of which are embraced 
in an exhaustive report which was later introduced in evi¬ 
dence and marked Railroad Commission’s Exhibit No. 1. 
The city of Los Angeles contributed $20,000.00 of the public 
funds of the city toward the expenses of said investigation 
and report and the Railroad Commission contributed a much 
larger sum of the public funds of the state of California. 
Thereafter, on April 20, 1921, the Railroad Commission 
made its Decision Xo. 8901, reviewing exhaustively the en¬ 
tire matter, and ordering the defendants railroad companies 
to file plans for the elimination of specified dangerous rail¬ 
road grade crossings along the Los Angeles River, to file 
plans for the erection of a union passenger station on a 
general location near the Plaza in Los Angeles, and on the 
completion thereof to remove all passenger traffic and all 
freight traffic except local freight switching from a desig¬ 
nated portion of Alameda street in the city of Los 

44 Angeles. 

A copy of said Decision Xo. 8901 is hereto attached, 
marked Exhibit Xo. 2, and made a part hereof. 

(d) Subsequent to said decision of the Supreme Court of 
California of June'll, 1917, and during the course of the 
hearings before the Railroad Commision on the merits, 
Southern Pacific Railroad Company, Southern Pacific Com¬ 
pany and Los Angeles and Salt Lake Railroad Company 
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filed with the Railroad Commission of California their peti¬ 
tion in Application No. 3340, invoking the jurisdiction of 
said Commission and asking its approval to thej execution 
of a plan by which said railroads would convert the Arcade 
Repot of the Southern Pacific Railroad Company at Fifth 
and Central Streets in the citv of Los Angeles into a union 
passenger terminal for themselves and the Pacific Electric 
Railway Company (but not for the Atchison, Topeka & 
Santa Fe Railway Company), in such a way as to accom¬ 
plish two main purposes—first, to eliminate the; Southern 
Pacific Company's passenger train operations and all of 
its freight train operations except local freight: switching 
from Alameda street, thereby curing the dangerous rail¬ 
road grade crossing, situations on that street ; and second, 
to enable Los Angeles and Salt Lake Railroad Company to 
lease its admittedly unsatisfactory present passenger depot 
on the eastern bank of the Los Angeles River and utilize 
the more satisfactory Arcade side. Under this! plan, the 
Southern Pacific Company’s passenger and through 
freight trains would be operated, over the tracks of the 
Los Angeles and Salt Lake Railroad Company j along the 
east bank of the Los Angeles River and the passenger 
trains of the Southern Pacific Company would be brought 
into the Arcade Depot by means of a long high trestle 
from the Los Angeles River to said Arcade Depot. Rep¬ 
resentatives of said carriers testified before the Railroad 
Commission that they stood ready to eypend ap- 
45 proximately $17,000,000.00 in the execution of said 
plan (which constituted only a partial and incomplete 
development), if permitted so to do by the Railroad Com¬ 
mission. Said application was by consent of all parties con¬ 
solidated with the earlier proceedings for hearing and de¬ 
cision and was subsequently dismissed by the; Railroad 
Commission. The reasons why said plan was not deemed to 
be in the public interest are set forth at length in said re¬ 
port of the Railroad Commission’s Engineering Depart¬ 
ment, hereinbefore referred to, and in Decisions! Nos. 8901 
and 9838 of the Railroad Commission, herein referred to. 

( e ) Until said Decision No. 8901 was rendered by the 
Railroad Commission, the city of Los Angeles did not take 
any position on the disputed question as to the necessity 
for or the site of a union passenger depot. The city’s 


i 
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position was that this question should he decided by the 
Railroad Commission, a disinterested, expert tribunal, pe¬ 
culiarly well qualified and equipped to ascertain all the 
relevant facts and to pass a disinterested, competent judg¬ 
ment thereon. However, when the Railroad Commission 
made its said Decision Xo. 8901, the city of Los Angeles, 
by formal resolution of its city council, approved and en¬ 
dorsed said decision and accepted the same as determina¬ 
tive of the disputed issues of fact, and the city thereafter 
appeared before the Railroad Commission and before the 
Supreme Court of California in support of the Railroad 
Commission’s findings and order. It is the city’s position 
at this time, and an order is asked from this Commission 
accordingly, that an order be made bv this Commission 
for the elimination of the railroad grade crossings herein 
referred to and the construction of a union passenger sta¬ 
tion in substantiallv the manner and bv substantially the 

* * •' 

means specified by the Railroad Commission of California, 
for the reason that the Railroad Commission’s order, 
46 if carried into effect, will satisfy the citv’s com- 
plaint. 

(/) The railroad companies, defendants in said pro¬ 
ceedings, petitioned to the Rairoad Commission for a hear¬ 
ing from its said Decision X~o. 8901. Argument on said 
rehearing was thereafter held, and thereafter, on December 
6, 1921, after a view of the premises, the Railroad Com¬ 
mission made its Decision Xo. 9838, modifying in certain 
respects its former decision, to meet objections of the rail¬ 
roads, but affirming the general conclusions set forth bv 
it in said Decision Xo. 8901. A copy of said Decision Xo. 
9838 is hereto attached, marked Exhibit Xo. 3, and made 
a part hereof. 

The Railroad Commission's findings of fact in said Deci¬ 
sion No. 9838 were as follows: 

1. That the existing grade crossings of the Southern 
Pacific Company’s tracks on Alameda street, at College 
street, North Main street, Macy street, Alice street, Com¬ 
mercial street, Jackson street, East First street,East Second 
street, East Third street, East Fourth street, East Sixth 
Street, Industrial street, East Seventh street, East Eighth 
street, East Ninth street, East Fourteenth street and East 
Fifteenth street, in the city of Los Angeles, and certain 
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existing grade crossings adjacent to the Los Angeles River 
in the city of Los Angeles, to-wit: the crossing of Macy 
street by the tracks of The Atchison, Topeka andj Santa Fe 
Railway Company and by the tracks of the Los Angeles and 
Salt Lake Railroad Company, the crossing of Alice street 
and of the tracks of the Pacific Electric Railway; Company 
thereon by the tracks of The Atchison, Topeka and 

47 Santa Fe Railway Company and by the tracks of the 
Los Angeles and Salt Lake Railroad Company, and 

the crossing of Seventh street bv the tracks of The Atchi- 
son, Topeka and Santa Fe Railway Company and by the 
tracks of the Los Angeles and Salt Lake Railroad; Company 
are unsafe, and the continued use thereof for the knovement 
of trains by the said respective carriers using such cross¬ 
ings endangers the employees of said carriers and the pub¬ 
lic generally; and that public interest, safety, convenience 
and necessity require that all such dangerous conditions at 
said crossings be eliminated. 

2. That the existing passenger stations of The! Atchison, 
Topeka and Santa Fe Railway Company at East Second 
street and Santa Fe avenue in the city of Los Aiigeles, and 
of the Los Angeles and Sait Lake Railroad Company at 
East First street near the east bank of the Lqs Angeles 
River in the city of Los Angeles, are improper, inadequate 
and insufficient to promote the security, convenience and 
necessity of the public. That the existing depot of the 
Southern Pacific Company at Fifth and Alameda streets 
in the city of Los Angeles does not conform to the plan for 
the elimination of said dangerous railroad grade crossings 
in the city of Los Angeles herein found to be required by 
public safety, convenience and necessity. 

3. That in order to eliminate the dangerous grade cross¬ 
ings hereinabove enumerated and to provide adequate and 
sufficient passenger stations for the Southern Pacific Com¬ 
pany, The Atchison, Topeka and Santa Fe Railway Com¬ 
pany and Los Angeles and Salt Lake Railroad Com- 

48 pany in the city of Los Angeles, for thej promotion 
of the securitv, convenience and necessikv of their 

employees and that of the public generally, and to secure 
adequate service and facilities for the performance by the 
said defendants, and each of them, of their public utility 
functions in the state of California, it is necessary, and 
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tlie public safety, convenience amt necessity require that 
a new structure or structures, to-wit, a union passenger sta¬ 
tion and buildings incidental thereto, be erected by the de¬ 
fendants, Southern Pacific Company, The Atchison, Topeka 
and Santa Fe Kailway Company and the Los Angeles and 
Salt Lake Kailroad Company, and in connection therewith 
such improvements: and changes in existing facilities of 
said defendants he made by said defendants as may be 
reasonably necessary and incidental to the use of said 
union passenger station, and that all railroad traffic be 
eliminated from Alameda street, between College street 
and Fifteenth street, inclusive, in the city of Los Angeles, 
except local freight switching. That public safety, con¬ 
venience and necessity require that a separation of grades 
be made by the defendants specified in the order herein at 
the said crossings adjacent to the Los Angeles River in the 
city of Los Angeles, to-wit, the crossing Aliso street and 
the tracks of the Pacific Fleetric Railway Company thereon 
by the tracks of The Atchison, Topeka and Santa Fe Rail¬ 
way Company and by the tracks of the Los Angeles and 
Salt Lake Railroad Company, the crossing of Maey 
49 street by the tracks of The Atchison, Topeka and 
Santa Fe Radwav Companv and bv the tracks of the 
Los Angeles and Salt Lake Railroad Company, and the 
crossing of Fast Seventh street bv the tracks of The Atchi- 
son, Topeka and Santa Fe Railway Compay and by the 
tracks of the Los Angeles and Salt Lake Railroad Company. 

4. That public safety, convenience and necessity require 
that the location and the site of the union passenger station 
referred to in paragraph three of these findings be within 
that portion of the city of Los Angeles bounded by Com¬ 
mercial street, North Main street, Redondo street, Alham¬ 
bra avenue and the Los Angeles River. 

The Railroad Commission’s order in said Decision No. 
9838 was as follows: 

1. That the defendants, Southern Pacific Company, The 
Atchison, Topeka and Santa Fe Railway Company and the 
Los Angeles and Salt Lake Railroad Company, and each 
of them, proceed to the procurement of sufficient grounds 
within the boundaries hereinafter set out, and proceed 
with the construction of an adequate union passenger sta- 
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tion thereon and buildings incidental thereto in the city of 
Los Angeles and to make such additions to, extensions of, 
improvements and changes in the existing railroad facili¬ 
ties of said companies as may be reasonably nece'ssary and 
incidental to the use of said passenger depot. 

50 2. That the site of the union passenger station 
referred to in paragraph one of this ordqr shall be 

within that portion of the city of Los Angeles bounded by 
Commercial street, North Main Street, Redondo street, 
Alhambra avenue and the Los Angeles River, j 

3. That said Southern Pacific Company, The! Atchison, 
Topeka and Santa Fe Railway Company and the Los 
Angeles and Salt Lake Railroad Company, and each of 
them, within six (6) months from the effective date hereof, 
file with this Commission, for its approval, a general plan 
or plans, with the necessary profile or profiles, and general 
and detailed drawings, of a union passenger station located 
on said site, together with all additions to, extensions of, 
improvements and changes in existing railroad facilities 
as are reasonablv necessarv and incidental to the use of 
said union passenger station; also estimates of cost of con¬ 
struction of said union passenger station, together with said 
necessary facilities and additions to, extensions of, improve¬ 
ments and changes in existing railroad facilities!; also esti¬ 
mates of damages and of salvage; also descriptioii and plans 
of the necessary temporary operating arrangements during 
the period of the transition pending the completion of said 
new union passenger station. 

4. That at the time of the filing of the plans referred to 

in paragraph three of this order, the said Southern 

51 Pacific Company, The Atchison, Topeka j and Santa 
Fe Railway Company and the Los Angelas and Salt 

Lake Railroad Company, and each of them, shall file with 
this Commission a statement of the proportionate expense 
which each of said defendants is to bear for the procurement 
of said site and the construction of said union passenger 
station and said necessary facilities and changes, additions, 
extensions and improvements to existing facilities; and in 
the event said defendants shall fail to file said! statement, 
showing the proportion of the expense which each of them, 
is to bear, as herein required, this Commission will proceed 
to fix and apportion said expense to each of said defendants, 
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5. That upon the filing of the plans referred to in para¬ 
graph three of this order, this Commission will either ap¬ 
prove said plans or require the same to be modified until 
they meet with its approval. Work upon the construction 
of said union passenger station shall commence within 
ninety (90) days after the approval by the Commission of 
said plans and shall be completed within three (.*)) years 
from that date, unless for good cause an extension of time 
is granted. 

0. The defendants, Atchison, Topeka and Santa Fe Kail¬ 
way Company and the Los Angeles and Salt Lake Railroad 
Company, and each of them, shall proceed to the construc¬ 
tion of such viaducts, work and structures as mav be neces- 
sary to provide for a separation of the grades of the rail¬ 
way tracks of said defendants from the public streets at 
Macv and East Seventh streets in the citv of Los; 

Angeles. 

52 7. That said The Atchison, Topeka and Santa Fe 

Railroad Company and the Los Angeles and Salt 
Lake Railroad Company, and each of them, shall, within 
sixty (60) days from the effective date of this order, tile 
with this Commission a general plan or plans providing for 
grade separations at said Macy and Seventh streets; also 
profile or profiles and detailed drawings of viaducts neces¬ 
sary for such grade separations, together with estimates of 
the cost of construction for each viaduct and for incidental 
expenditures and for damages. 

8. That at the time of filing the plans referred to in para¬ 
graph seven of this; order, the said The Atchison, Topeka 
and Santa Fe Railway Company and the Los Angeles and 
Salt Lake Railroad Company, and each of them, and the 
city of Los Angeles shall file with this Commission a state¬ 
ment showing the proportionate expense which each of said 
defendants and said city is to bear for the construction of 
said viaducts and other necessary works for the separation 
of grade crossings. In the event said defendants and said 
city shall be unable to agree as to the proportionate expense 
to be borne bv each for the viaducts and works necessary 
to the separation of said grades, the expense of such struc¬ 
ture and works shall be appointed to each of said defendants 
and said citv bv this Commission. 
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9. That upon the filing* of the plans referred tp in para¬ 
graph seven of this order, this Commission will leither ap¬ 
prove said plans or require the same to be modified until 
they meet with its approval. Work upon said! viaducts, 
structures and works for the separation of grades at said 

Macv street and Seventh street shall Icommence 

m \ t i 

53 within thirty (30) days after the approval by the 
Commission of said plans, and shall be completed 

within two (2) years from that date, unless for good cause 
an extension of time is granted. 

10. That defendants, The Atchison, Topeka and Santa Fe 
Railway Company, the Los Angeles and Salt Lakb Railroad 
Company and the Pacific Electric Railway Company, and 
all of them, shall proceed to the construction of such via¬ 
ducts, works and structures as may be necessary to provide 
for a separation of the grades of the railway tracks of said 
defendants from the public streets at Aliso strebt, city of 
Los Angeles, and the tracks of the Pacific Electric Railway 
Company from the tracks of said other defendants. 

11. That said The Atchison, Topeka and Santa Fe Rail¬ 
way Company, the Los Angeles and Salt Lake! Railroad 
Company and the Pacific Electric Railway Company, and 
each of them, shall, within sixty (60) days from! the effec¬ 
tive date of this order, file with this Commission; a general 
plan or plans, providing for said grade separations at 
Aliso street; also profile or profiles and detailed! drawings 
of viaducts necessary for such grade separations, together 
with estimates of cost of construction for each viaduct and 
for incidental expenditures and for damages. 

12. That at the time of filing the plans referred to in 
paragraph eleven of this order, the said The Atchison, To¬ 
peka and Santa Fe Railway Company, the Los Angeles and 
Salt Lake Railroad Company and the Pacific Electric Rail¬ 
way Company, and each of them, and the city of Los An¬ 
geles, shall file with this Commission a jstatement 

54 showing the proportionate expense which each of said 
viaducts and other necessary works for tljie separa¬ 
tion of said grade crossings. In the event said defendants 
and said city shall be unable to agree as to the proportionate 
expense to be borne by each for the viaducts and works 
necessary to the separation of said grades, the expense of 
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such structures and work shall he apportioned to each of 
said defendants and said eitv bv this Commission. 

13. That upon the filing- of the plans referred to in para¬ 
graph eleven of this order, this Commission will either ap¬ 
prove said plans or 1 require the same to be modified until 
they meet with its approval. Work upon said necessary 
viaducts, structures and works for the separation of grades 
at said Aliso street shall commence within thirty (30) days 
after the approval by the ( ommission of said plans and 
shall be completed within two (_) years from said date, 
unless for good cause an extension of time is granted. 

14. That upon the completion of the union passenger 
terminal, as required by this order, the defendant, Southern 
Pacific Company, shall discontinue the operation of trains 
on Alameda street, between College street and Fifteenth 
street, inclusive, in the city of Los Angeles, except for the 
purpose of local freight switching, which may be carried 
on during limited hours to be hereafter fixed by supple¬ 
mental order.” 

Southern Pacific Railroad Company, Southern Pacific 
Company, Los Angeles and Salt Lake Railroad Company 
and The Atchison, Topeka and Santa Fe Railway 
55 Company thereafter took the Railroad Commission’s 
said order to the Supreme Court of California by 
writ of certiorari, which court, on December 19, 1922, made 
its order annulling the Railroad Commission’s order. A 
copy of the decision of the Supreme Court is hereto at¬ 
tached, marked Exhibit Xo. 4, and made a part hereof. 

The last paragraph of said decision reads as follows: 

4 ‘From the foregoing excerpts from the act of Congress 
of 19*20, amendatory of the Interstate Commerce Law, and 
from the authorities above cited, we arrive at the conclu¬ 
sion that full power and authority over the matter of union 
terminal depot facilities of the railroads who are largely 
engaged in interstate commerce, and who are the peti¬ 
tioners herein, has been vested in the Interstate Commerce 
Commission under the terms of said amendatory act of 
1920, and that by virtue thereof the Railroad Commission 
of California, one of the respondents herein, has been di¬ 
vested of the power, authority and jurisdiction over that 
subject, sought by it to be exercised in the several proceed- 
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ings before it and by the order presented for revie jv herein. 
This disposition of the primary inquiry involved! in these 
proceedings renders unnecessary a discussion of tlije several 
subsidiary questions presented for our consideration by 
the briefs of counsel herein.” i 

VIII. The injury and menace to the life and property 
and the discomfort, inconvenience and delays caused by 
the conditions hereinbefore set forth are constantly increas- 
ing with tlie growth of the city of Los Angeles and! the busi¬ 
ness of the defendants, and the barrier between the busi- 
ness center of the defendants, and the barrier between the 
business center of the city and the districts to the east there¬ 
of is constantly becoming more intolerable. I 

The safetv, necessity, comfort and convenience of the 
public who travel on and along the public streets of the city 
of Los Angeles across said dangerous railroad grade cross- 
ings, of the public who as passengers and ejnployees 
56 of the defendants travel on their lines of | railroad 
in intrastate and in interstate commerce over said 
dangerous railroad grade crossings and of the public who 
utilize the passenger station facilities of the defendants 
in the city of Los Angeles urgently require that this Com¬ 
mission grant the relief herein prayed for. 

The citv of Los Angeles stands ready to grant such 
franchises or permits and 1o enact ordinances for the open¬ 
ing or closing of such public streets, if any, as may be nec¬ 
essary to make effective the order prayed for in this pro¬ 
ceeding. 

Wherefore, complainant, the city of Los Angeles, prays: 

(1) That the defendants may be severally required to 
answer the charges herein. 

(2) That after due hearing and investigation an order 
or orders be made commending said defendants,! as their 
interests may respectively appear; 

(a) To eliminate and abandon said dangerous! railroad 
grade crossings of Southern Pacific Railroad Company on 
Alameda street in said citv from College street! to East 
Fifteenth street, inclusive; 

(b) To eliminate and abandon the following three dan¬ 
gerous railroad grade crossings adjacent to the ILos An¬ 
geles River in said city, viz: 
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(1) The crossing of Macy street by the tracks of The 
Atchison, Topeka and Santa Fe Railway Company and the 
tracks of Los Angeles and Salt Lake Railroad Company; 

(2) the crossing of Aliso street and the tracks of Pacific 
Electric Railway Company thereon by the tracks of The 
Atchison, Topeka and Santa Fe Railway Company and the 
tracks of Los Angeles and Salt Lake Railroad Company, 
and (3) the crossing of Seyenth street by the tracks of 
The Atchison, Topeka and Santa Fe Railway Com- 
57 pany and tracks of Los Angeles and Salt Lake Rail¬ 
road Company; 

(c) To eliminate and abandon such other dangerous rail¬ 
road grade crossing of the defendants or any thereof, 


hereinbefore referred to in said city, as may be eliminated 


in conjunction with and as a part of the plan outlined in 


said decision Xo. 9838 of the Railroad Commission of Cali¬ 


fornia ; 

( d ) To construct and thereafter operate and use a union 
passenger depot and appurtenance on a site located within 
that portion of the city of Los Angeles bounded by Com¬ 
mercial street, North Main street, Redondo street, Alham¬ 
bra avenue and the Los Angeles River, and to acquire such 
land, if any, as may be necessary for said purpose; 

(e) To abandon the operation of said main line tracks 
of Southern Pacific Railroad Company on said Alameda 
street from College street to East Fifteenth street, in¬ 
clusive, for the operation of passenger trains and also 
freight trains except local freight switching; and 

(/) To construct or acquire such structures, facilities, 
tracks and other property, to make such extensions or 
abandonments of railroad lines or other facilities or of 


the operation thereof, and to arrange for such joint or 
other use of tracks or terminal facilities now constructed 


or to be constructed, within the city of Los Angeles ,as may 
be reasonably necessary and incidental as a part of and 
in furtherance of the matters hereinbefore in this prayer 
specified, or any thereof; and 

(3) That this Commission make such other or further 
order or orders in furtherance of the relief herein asked 
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for as it may find to bo just and equitable and in the public 
interest. | 

58 Dated at Los Angeles, California, this —i day of 
March, 1923. j 

CITY OF LOS ANGELES, 

Bv JESS E. STEPHENS, 

City Attorney, 

City Hall. Los Anqeles\ Cal., 

By MILTON BRYON, ’ ] 

Deputy City Attorney, 

City Hall, Los Angeled, Cal. 

MAX THELEN, 

Of Counsel, 

Balfour Bldg., San Francisco, Cal. 
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or entitled to the enjoyment of such track or tracks to handle its or their 
own business. 

6. Jurisdiction of No. 1477S and Finance Docket No. 3556 retained for the pur¬ 
pose of making such further findings and orders and issuing such certifi¬ 
cates as the record warrants. 

Jess E. Stephens , Max Thelen . and Milton Bryan for city of Los 
Angeles; and Hugh Gordon , Carl 1. Wheat , and Woodward M. 
Taylor for Railroad Commission of the State of California. 

William W. Clary for Central Development Association; Gurney 
E. Newlin for Central Development Association, Business Men’s 
Cooperative Association, Lincoln Heights Board of Trade, Broad¬ 
way Improvement Association, North Main Street Improvement 
Association, and Greater Los Angeles Improvement Council, inter¬ 
veners. 

C. W. Dwrhrow for Southern Pacific Company and Southern 
Pacific Railroad Company; A. S. Hoisted , Fred E. Pettit , jr., H. A. 
Scandrett , and J. M. Souhy for Los Angeles & Salt Lake Railroad 
Company and Union Pacific Railroad Company; E. W. Camp , T. J . 
Norton , F. E. Andrews , and M. W. Reed for* Atchison, Topeka & 
Santa Fe Railway Company; and Frank Karr for Pacific Electric 
Railway Company. 

Spencer Thorpe for W. H. Daum and George H. Dunlop for 
Municipal League of Los Angeles, interveners. 

Report of the Commission 
Aitchison, Chairman: 

The city of Los Angeles is a municipal corporation of the State of 
California and complainant in No. 14778. Defendants are railroads 
engaged in interstate transportation of passengers and freight, and 
enter Los Angeles. The city asks that the commission direct de¬ 
fendants (1) to construct, operate, and use a union passenger depot 
within a defined area in that city, and to acquire land necessary 
therefor; (2) to abandon main-line passenger and freight service, 
except local freight switching, on and along a portion of Alameda 
Street in Los Angeles; (3) to eliminate and abandon certain railroad 
grade crossings in the city; and (4) to construct or acquire such 
structures, tracks, and facilities, to construct or abandon such lines 
or facilities of operation, and to arrange for such joint or other use 
of existing tracks, or tracks to be constructed within the city of Los 
Angeles, as may be reasonably necessary and incidental as a part of 
and. in furtherance of the foregoing. The only relief sought against 
defendant Pacific Electric Railway is the participation by it in the 
expense of constructing a viaduct at Aliso Street in Los Angeles to 
eliminate grade crossings on both banks of the Los Angeles River. 

iooi.c:c; 
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In Finance Docket No. 3556 the Southern Pacific Company and its 
lessor, Southern Pacific Railroad Company, ask for a certificate of 
public convenience and necessity authorizing the abandonment of 
0.15 mile of main-line track, and the abandonment of operation of 
passenger and freight train service (except freight switching service) 
on 6.6 miles of main-line track on Alameda Street. In Finance 
Docket No. 3569 the Southern Pacific Company, Southeni Pacific 
Railroad Company, and Los Angeles & Salt Lake Railroad Com¬ 
pany ask for a certificate of public convenience and necessity author¬ 
izing applicants to construct certain new main lines and tb extend 
their existing main lines of railroad in Los Angeles so as tb permit 
the joint use and operation by these applicants of the existing pas¬ 
senger station of the Southern Pacific at Fifth Street and Central 
Avenue, and so as to permit the removal of Southern Pacific pas¬ 
senger and freight trains, except industrial switching, from Alameda 
Street. The Railroad Commission of the State of California ap¬ 
peared in support of the complaint, and with the city intervened 
in opposition to the relief sought by applicants. There were other 
interventions for or against the complaint. 

i 

HISTORY OF PROCEEDINGS 

■■ . * ■ | . . 

The matters involved originated in complaints filed with the 

Railroad Commission of California in 1916, which asked tjiat body 
to order the elimination of certain grade crossings in Los Angeles. 
At least one complaint sought to require the three steam; lines to 
provide and use a union passenger station. On June 11, 1917, the 
Supreme Court of California. upheld the jurisdiction of the railroad 
commission to order the separation of grades, which had been ques¬ 
tioned, and directed it to consider and determine the complaints upon 
the merits. Civil Center Association v. Railroad Commission , 175 
Cal. 441. | 

The jurisdiction of the railroad commission to enter an order for 
a union station was not then questioned. Following exhaustive 
investigation by its engineers, and after numerous hearings, the 
railroad commission on April 26, 1921, made its decision, known as 
No. 8901. 19 Cal. R. R. Com. 740. The railroad commission ordered 
the defendant railroad companies to file plans for the elimination 
of specified railroad grade crossings along the Los Angeles River, 
and for the erection of a union passenger station at some site within 
a defined area in the vicinity of the Plaza in Los Angeles; and upon 
the completion thereof to remove all passenger traffic and all freight 
traffic except local-freight switching from a designated portion of 
Alameda Street. The Plaza is a small circular park, which marks 
100I.C.C. 
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the center of the original pueblo of Los Angeles. During the 
hearings which culminated in the order just described, applicants 
sought the railroad commission’s approval of the execution of a 
plan generally similar to that now proposed in our Finance Dockets 
No. 3556 and No. 3569. This application was consolidated with the 
earlier proceedings mentioned for hearing and decision, and was sub- 
' sequently dismissed by the railroad commission. 

Subsequent to the issuance of Decision No. 8901, the city council 
of the city of Los Angeles, which had taken no position as to the 
necessity of a union station, formally approved, endorsed, and ac¬ 
cepted the decision as determinative, and in the proceedings which 
followed appeared in support of the railroad commission’s findings 
and order. 

Following a rehearing of Decision No. 8901, had on petition of 
the railroad companies, the railroad commission on December 6, 
1921, issued its Decision No. 9838 modifying the previous conclu- 
sions. 20 Cal. R. R. Com. 937. Briefly, the later decision ordered 
the carrier to proceed to procure sufficient grounds for a union 
passenger station within a defined area, to prepare and submit 
plans for such union station, passenger terminal, and necessary 
facilities, and upon approval of the plans by the commission, to 
proceed with the construction of such station and terminal. Similar 
orders were included for the elimination of specified grade cross¬ 
ings. 

Each of the three steam lines thereupon took the railroad com¬ 
mission’s decision and order to the Supreme Court of California. 

On December 19,1922, that court in Atchison, T. S. F. Ry. Co. v. 
Railroad Commission , 190 Cal. 214, held that the transportation act, 
1920, vested full power and authority over the matter of union 
terminal depot facilities of interstate carriers by railroad in the 
Interstate Commerce Commission, and divested the Railroad Com¬ 
mission of California of the jurisdiction sought by it to be exercised 
in the proceedings and order presented for review. Upon petition 
of the railroad commission, the Supreme Court of the United States 
granted writs of certiorari in these matters. 

The City of Los Angeles thereupon filed with this commission the 
complaint in No. 14778. Hearing thereon was had in July, 1923, and {// 
a complete transcript of the testimony before the state commission 
received as a part of the evidence. Argument and submission was 
deferred until the decision of the Supreme Court of the United 
States. That body on April 7, 1924, affirmed the judgment of the 
Supreme Court of California, and held that a certificate of public 
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convenience and necessity from this commission was necessary in 
the construction of a new interstate union station, involving a sub¬ 
stantial and expensive extension of the main tracks or lines of inter¬ 
state carriers who theretofore have maintained separate terminals, 
such as the state commission proposed to require. R. R. Comm . v. 
Southern Pae. Co., 264 U. S. 331. In concluding, the Supreme Court 
used the following language: 

We were advised by statements at the bar that after the California! Supreme 
Court handed down its decision in this case, the City of Los Angelas filed a 
petition with the Interstate Commerce Commission asking for an order to 
provide, maintain and use a union station, that a hearing followed and that, 
pending the decision in this Court, the matter is held under consideration. 

For the reasons given we think the course taken by the City of LOs Angeles 
was the correct one. Until the Interstate Commerce Commission shall have 
acted under paragraphs IS to 21 of Section 402 of the Transportation Act,* 
the respondent railways cannot be required to provide a new interstate union 
station and to extend their main tracks thereto as ordered by the State Rail¬ 
road Commission. 

Subsequent to the issuance of this decision the Southerh Pacific 
and the Salt Lake filed the above-mentioned applications in Finance 
Dockets No. 3556 and 3569. These applications were consolidated 
with No. 147T8, and the evidence previously received in the latter 
case made available in the finance proceedings also. Hearing of the 
consolidated cases was had in June, 1924. 

jurisdiction 

Jurisdictional questions arise at the outset. Defendants deny our 
authority to require the construction of a union station as sought 
by the complaint in No. 14778. Complainant contends that Con¬ 
gress has reposed that authority with us. All parties concede that 
if we have the power to require the construction of a union! station, 
it has come in the transportation act, 1920. Prior to that enactment 
such power was clearly in the States. In numerous instances States 
had by constitution or statute delegated power to their railroad 
commissions to require the construction and operation of union sta¬ 
tions. In such cases, where the facts reasonably come within the 
legislative enabling act, the State courts have upheld orders of the 
State commissions. The State courts have held the order cpuld not 
be defeated (1) by showing that compliance would require a rail¬ 
road to acquire additional property by the exercise of the power of 
eminent domain, (2) or because it contemplated the abandonment by 
some railroads of their existing passenger stations and other pas- 

'_ i 

* These are paragraphs similarly numbered, now a part of section 1 of the: interstate 
commerce act. 

100 L C. C. 
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sender facilities, (3) or because compliance would require a railroad 
to acquire the right to use the property of a rival railroad. 3 

Careful study of the interstate commerce act convinces us that 
Congress has not conferred upon us authority to require carriers to 
construct union passenger stations under conditions such as are 
here present. We are not considering a case where prejudice or 
discrimination is involved. There is no language in the act apt 
for the purpose. The provision in section 3, paragraph (4) for 
joint use of terminal facilities expressly covers only facilities exist¬ 
ing when the requirement is made. The Supreme Court concedes 
this in R. R. Comm. v. Southern Pacific Co., supra , and as warrant, 
for the control which it states we have over the larger and more 
important new terminal projects refers directly (page 344) to para¬ 
graphs (18) to (21) of section 1. Paragraph (18) forbids the ex¬ 
tension, construction, acquisition, operation, or abandonment of any 
line of railroad bv anv carrier subject to the act without first secur- 
ing from us an appropriate certificate of convenience and necessity. 
Paragraph (19) provides for the procedure upon application for 
certificate, and paragraph (20) for the issuance of certificates and 
the enforcement of paragraphs (18) and (19). Paragraph (21) 
empowers us to authorize or require a carrier by railroad subject to 
the act to provide itself with safe and adequate facilities for per¬ 
forming as a common carrier its car service, and to extend its line 
or lines. The same paragraph also provides a penalty for non- 
compliance with orders made by us in pursuance thereof. 

The term 44 car service 55 as used in the act relates to vehicles used 
in the transportation of property. The authority to require a car¬ 
rier to extend its line may include authority to require it to con¬ 
struct stations necessary and incidental thereto. That question is 
not now before us. But assuming such authority, we conclude that 
paragraph (21) does not empower us to order the construction of a 
union passenger station where, as here, the station would be the 
principal thing and the extension of lines the incident. 

Complainant argues that we have power to make the order prayed 
for under paragraph (3) of section 3, which provides, in part, that 

3 Cases in point are State cx rel. Railroad Commissioners v. Atlantic Coast Line R. Co., 
67 Fla. 441; Griffin v. Southern Ry. Co., 150 N. C. 312: Corporation Commission v. Sea¬ 
board Air Line Ry. Co., 161 N. C. 270; yorth Carolina Corporation Com r n % v. Southern 
Ry. Co., 1S5 N. C. 435; Missouri, K. d T. Ry. Co. v. State, 38 Okl. 401; Gulf, Colorado 
d S. F. Ry. Co. v. State (Tex. Civ. App.), 167 S. W. 192; State v. St. Louis Southwestern 
Ry. Co. (Tex. Civ. App.), 199 S. W. 829; Railroad Commission of Alabama v. yorthem 
Alabama Ry. Co., 182 Ala. 357; Railroad Commission of Alabama v„ Alabama Great 
Southern Ry. Co., 185 Ala. 354; Mayor and Aldermen of Worcester v. yoricich & 
Worcester Railroad Co., 109 Mass. 103; State v. St. Louis Southeastern Ry. Co. (Tex. 
Civ. App.), 165 S. W. 491; Wisconsin, Minnesota d Pacific Co. v. Jacobson, 179 U. S. 287, 
302 (Switch connection) ; Missouri, O. d G. Ry. Co. v. State, 29 Okl. 640; Chicago, R. I. 
d Pac. Ry. Co. v. State, 90 Okl. 173. 
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carriers “shall, according to their respective powers, afford all 
reasonable, proper, and equal facilities for the interchange pi traffic 
between their respective lines, and for the receiving, forwarding, and 
delivering of passengers or property to and from their several lines 
and those connecting therewith. * * Assuming that this 

provision makes it the duty of carriers to maintain uniop-station 
facilities in a case where separate facilities would not be reasonable 
and proper, we must still look elsewhere for authority to require 
them to provide such facilities. Such authority is necessarily differ¬ 
ent from the right to award damages for violation of provisions of 
the act. 

If recourse be had to our duty under section 12 to enforce the pro¬ 
visions of the act, or to our power under section 15 to determine and 
prescribe what “ practice ” in lieu of that found in violation of the 
act will thereafter be just, fair, and reasonable, we are met by the 
decision of the Supreme Court in United States v. Pennsylvania 
R. R. Co ., 242 U. S. 208. The case arose before the transportation 
act, 1920, and does not involve any additions or changes in our juris¬ 
diction made bv that act. In the case under review our Order re- 
quired defendant to provide and furnish tank cars for the interstate 
shipment of oil from certain refineries. In affirming the judgment 
of the lower court enjoining our order the Supreme Court particu¬ 
larly referred to section 12 and stated that it was the duty of carriers 
both under the original act to regulate commerce of 1887! and the 
amendment of 1906 to furnish the instrumentalities of transporta¬ 
tion, but indicated that jurisdiction to enforce the duty whs in the 
courts and not in us (p. 227). 

The court especially referred to the word “ practices ” as used in 
section 15 of the act, and to the contention that the neglect to pro¬ 
vide or the refusal to furnish tank cars was an unlawful “ practice,” 
the discontinuance of which we could require. The court concluded 
that the collocation of the term with “ classifications ” and j“ regula¬ 
tions ” was intended to confine it to acts or conduct having the same 
purpose as its associates, and that it was not to be understood in 
the broad sense contended. The court noted that a contrary con¬ 
clusion would apparently give us power to order enlargement of 
terminal facilities, increase in the number of locomotives^ and ex¬ 
tension of tracks or branches. After stating that if Congress had 
intended such consequence “ it would not have left its intention to 
be evolved from obscure language but would have put it iij. explicit 
declaration and with notice and time for accommodation to it,” the 
court said: 

It is difficult to particularize all that the ruling of the Commission implies 
of power. What of omission or commission in the carrier’s relation to the 

100I.C.C. 
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public may not be said to be a practice or practices in tbe broad sense at¬ 
tempted to be given to those words? A railroad’s powers are its duties, bear¬ 
ing, of course, obligations; and all of them by tbe asserted construction are 
swept under tbe jurisdiction of tbe Commission—so swept by a single word, 
not of itself apposite, and determined besides, by its association, against tbe 
contention. This was apparent to the dissenting commissioners and repelled 
their concurrence. Well might they have recoiled from going to such extreme 
upon doubtful implication and have been impelled to declare as they did de¬ 
clare that if such power was given it logically and necessarily extended to 
every facility of transportation. 

In the Selma Station Case , North Carolina Corporation CorrCn 
y. Southern Ry. Co., supra , the Supreme Court of North Carolina 
considered the effect of the passage of the transportation act upon 
an order theretofore entered by the corporation commission requir¬ 
ing two railroad companies to erect a joint station at a junction of 
their roads. In deciding in favor of the validity of the State com¬ 
mission's order the court, at page 459, said in part: 4 

We have examined the act of 1920 carefully, and we do not find any pro¬ 
vision therein which grants to the Interstate Commerce Commission, either 
expressly or by clear implication, the power, or which makes it its duty, to 
require the erection of passenger stations. It is not claimed in this case that 
such an order has been made by the Interstate Commerce Commission. The 


* Further in considering the intent of Congress as expressed in the statute, the opinion 
proceeds: 

“ While the Esch-Cummins bill was being debated on the floor of the House of Repre¬ 
sentatives, Congressman McClintic of Oklahoma offered the following amendment (Con¬ 
gressional Record November 15, 1919, p. 9067) : 

“ 4 Provided further, that the Commission is hereby given authority to require a carrier 
to maintain his present arrangement or to make new arrangements relative to the joint 
use of depots, upon such terms as shall be found by the Commission to be just and 
reasonable. No carrier shall be allowed to discontinue the use of a depot in connection 
with another carrier until proper application has been made to the Commission.’ 

44 The purpose of this amendment, as explained by Congressman McClintic (pages 9067, 
9068) was to give the Interstate Commerce Commission jurisdiction over union passenger 
depots, largely for the purpose of preventing the railroad companies from tearing apart 
the unification of passenger depots so extensively established by the government during 
the federal operation of the railroads. Chairman Esch opposed the adoption of the 
amendment on the ground that jurisdiction over such matters had always been vested 
in the various states and should continue to be exercised by them. Chairman Esch said 
(Congressional Record, November 15, 1919, p. 9068) : 

44 4 Mr. Chairman, the matter which the gentleman from Oklahoma seeks to reach by 
his amendment lies almost wholly within the police power of the several states. There 
have been amendments offered to this bill seeking to preserve such police powers. The 
committee in framing the bill has sought not to encroach upon such powers. The matters 
of depots and Joint use of depots is practically in the jurisdiction of the state commis¬ 
sions, and all but one of the states have such commissions. In such small matters the 
detail should be left within the jurisdiction of the state authorities, who know the situa¬ 
tion, know the conditions, and know how best to meet the needs. There is, however, a 
provision in this bill providing for the joint use of terminals.’ 

44 Mr. McClintic thereupon offered to withdraw the amendment, but another member 
insisted on having a vote thereon. Thereafter his amendment, which would have con¬ 
ferred upon the Interstate Commerce Commission jurisdiction over union passenger 
depots, was rejected. Congressional Record, November 15, 1919, p. 9071. This would 
seem to indicate that the Congress saw fit to leave the federal commission without juris¬ 
diction, understanding that the matter of union stations would continue within the juris¬ 
diction of the state commissions.” 
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right of the state, then, to act in this particular is expressly preserved to it 
by Transportation Act of 1920, page 402, subsec. 17 (41 Stat. at Largie, p. 477) 
as follows: “ Provided, however , That nothing in this act shall impair or affect 
the right of a state, in the exercise of its police power, to require just, and 
reasonable freight and passenger service for intrastate business, except in so 
far as such requirement is inconsistent with any lawful order of the commis¬ 
sion made under the provisions of this act.” 


These conclusions are strengthened by scrutiny of the opinion of 
the Supreme Court in R. R. Comm . v. Southern Pac. Co. supra, and 
which seems to determine the extent to which action by us under the 
provisions of the transportation act is necessary in such instances 
as that now presented. 

In referring to the construction of new union passenger terminals 
which require the expropriation by carriers of property of third 
persons, the expression of the Supreme Court (italics ours) is that 
“means of control over installation of such new union stations for 
interstate carriers is given to the Interstate Commerce Commission 
in amended paragraphs (18 to 21) of section 402.” After stating 
the substance of those paragraphs, the court continues: “ such a cer¬ 
tificate is, we think, necessary in the construction of a new interstate 
union station which involves a substantial and expensive extension 
of the main tracks or lines of interstate carriers who theretofore have 
maintained separate terminals.” The court then makes clear that the 
paragraphs mentioned include the extension of new main track for 
the purpose of rearranging terminals, and continues: 


One might, too, readily conceive of railroad crossings or connections of 
interstate carriers in which the exercise by a state commission of the power 
to direct the construction of merely local union stations or terminals without 
extensions of main tracks and substantial capital outlay should be regarded 
as an ordinary exercise of the police power of the State for the public con¬ 
venience and would not trench upon the power and supervision of the Inter¬ 
state Commerce Commission in securing proper regulation of an interchange 
of interstate traffic or passengers. Only a lawful order of the Interstate 
Commerce Commission would raise a question of the power of a state com¬ 
mission in such cases, as the proviso of paragraph 17, section 402 of the Trans¬ 
portation Act shows: 

“That nothing in this Act shall impair or affect the right of a. State, in 
the exercise of its police power, to require just and reasonable freight and 
passenger service for intrastate business, except in so far as such require¬ 
ment is inconsistent with any lawful order of the Commission made; under the 
provisions of this Act.” 

But there is a great difference between such relocation of trackjs or local 
union stations and what is proposed here. The differences are more than 
that of mere degree; they and their consequences are so marked as to con¬ 
stitute a change in kind. They come within paragraphs 18 to 21 of Section 402 
and require a certificate of the Interstate Commerce Commission as a con¬ 
dition precedent to the validity of any action by the carriers or of! any order 
by the State Commission. 
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The court then notes the findings prerequisite to the issuance by 
us of a certificate for the extension of lines. It comments on the im¬ 
portant changes and the considerable expense involved in providing 
a union station in Los Angeles, and adds: 

We think it clear that in such an extension of main lines with their ter¬ 
minals the Interstate Commerce Commission is required by the act to make 
a finding that the expense involved will not impair the ability of the carriers 
concerned to perform their duty to the public. 

We conclude that we are not empowered to require the construc¬ 
tion of a union passenger station as sought in No. 14778. To make 
the record clear, we repeat that no question of discrimination or 
preference is presented here: and that under the issue framed in the 
complaint in No. 14778 we will give no consideration to matters 
shown of record for the purpose of determining whether we should 
issue an order requiring the construction and use of a union station 
by any of the defendants. With respect to the remaining issues be¬ 
fore us, we are authorized to find (1) whether the present or future 
public convenience and necessity permit of the proposed abandon¬ 
ments of line, (2) whether the proposed extensions of line are reason¬ 
ably required in the interest of public convenience and necessity, 
and whether the expense involved therein will impair the ability 
of defendants to perform their duties to the public, and (3) whether 
such joint use of existing terminal facilities by other than the own¬ 
ing carrier, as would be necessary if a new union passenger terminal 
were established in the Plaza area, is in the public interest and 
practicable, without substantially impairing the ability of the own¬ 
ing carrier to handle its own business. With these issues in mind 
we will examine the evidence. 

PHYSICAL SITUATION 

% 

A somewhat detailed description of the physical and topographic 
situation is necessary, and will be set out as Appendix 1 to this re¬ 
port. The places specified in this report are within California, ex¬ 
cept as otherwise stated; and the streets and highways referred to 
are within Los Angeles except as may be distinctly stated otherwise. 

GRADE CROSSINGS 

^Alameda Street is the principal north and south street through 
the industrial section of Los Angeles. The presence on that street 
for practically its whole length of the Southern Pacific double¬ 
track main line at grade results in a grade-crossing situation which 
all parties agree is a constant danger to life and limb and a serious 
inconvenience to an extremely heavy east and west urban traffic. 

1001. C. C. 



LOS ANGELES PASSENGER TERMINAL CASES ! 431 

i 

| 

i 

The plans here presented for our approval by both complainants 
and the carriers provide for the removal of all train service from 
Alameda Street except local freight switching for industries along 
or reached by that street, which constitutes about 3 per cent of 
the present freight traffic. In accomplishing this object, complain¬ 
ant’s plan would provide for the abandonment of the present!Arcade 
station of the Southern Pacific and for the erection of a new union 
passenger station at another location. Under the plan of tjhe Salt 
Lake and Southern Pacific the Arcade station would be converted 
into a joint station with the Salt Lake, to be reached from the east 
bank of the river over a viaduct extending west across the fiver 
and industrial section to the Sixth Street end of the station, j 

In addition to the crossings of Macy and Aliso Streets at grade 
by the Santa Fe detailed in the appendix, that carrier similarly 
crosses at grade North Main, Seventh, and Ninth Streets j on the 
west bank of the river. Seventh Street is a particularly important 
east and west thoroughfare. On the east bank of the river the Salt 
Lake crosses at grade all five of the streets named. At present 
there are viaducts across the river and river-bank tracks at North 
Broadway, North Spring, First, and Fourth Streets, but the North 
Spring Street and First Street viaducts are not adequately con¬ 
structed and will soon require replacement or removal. 

The report of the railroad commission’s engineers recommended 
the elimination of all important grade crossings on both banks of 
the river by depression of the tracks and by improvement of exist¬ 
ing viaducts or construction of new viaducts across the river and 
the adjacent tracks. They recommended that all the streets! named 
be so treated except North Spring Street, and the latter crossing 
was to be entirely eliminated. 

While all parties agree that the grade crossings along Alameda 
Street and along the river should be eliminated, complainant seeks 
to have the union station question determined before undertaking 
the extensive construction of viaducts. It contends that the design 
of the viaducts and the extent of track depression will vary de¬ 
pendent upon whether the carriers’ plans for a joint station or its 
own plans for a union station are approved. Should a union sta¬ 
tion be erected on some one of the sites suggested to the California 
commission or to us, the design of certain viaducts would be changed 
in degrees varying from a small to a substantial extent.; This 
would not be true as to all crossings. The California commission 
on April 21, 1924, ordered the separation of grades at the Ninth 
Street river crossing, on the theory that the proposed, structure 
would not interfere with any comprehensive plan for dealing with 
the grade crossing and traffic problems theretofore or at present 
1001. C. C. 
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proposed in proceedings before that body or before us. Plans for 
a viaduct at Macy Street were to be submitted to that commission 
by July 15, 1924. 

NEED FOR NEW OR ADDITIONAL STATION FACILITIES 

The present Southern Pacific Arcade station was built to replace 
an earlier structure, and was completed in 1915 at a cost of $646,428, 
including appurtenances except coach yard structures. The sta¬ 
tion grounds include most of the land bounded by Alameda Street 
on the east, Central Avenue on the west, and Fourth and Sixth 
Streets on the north and south, respectively. The station building 
itself fronts on Central Avenue and faces down Fifth Street. The 
main concourse is of fireproof construction, but the wings on both 
sides are of frame construction with brick w’alls. It is well designed, 
and is adequate and suitable for present purposes. As above in¬ 
dicated, the removal of passenger trains from Alameda Street will 
require either its abandonment or some other means of approach 
such as applicants here propose. 

As a result of protests against the construction of the present 
Arcade station, because it was feared that elimination of grade 
crossings on Alameda Street might thereby be delayed or prevented, 
the order of the railroad commission authorizing demolition of the 
old Arcade station and the erection of the present one provided 
“ that the tearing down and abandonment of said old depot, and the 
taking up, relocating, and placing of new trackage in connection 
with said new depot, or the approval of this commission therefor, 
shall never be used as a defense against the separation of grade 
crossings in the state of California.” 

The Salt Lake admits that its passenger station at First Street on 
the east bank of the river is inadequate and inconvenient. The 
structure is a two-story frame building, erected in 1891, which cost 
about $10,000. It is largely given over to division offices and fur¬ 
nishes very poor facilities to passengers. The delay in determining 
the passenger terminal problem in Los Angeles is undoubtedly the 
only excuse for its continued existence. 

The Santa Fe depot on the opposite bank of the river fronts 
west on Santa Fe Avenue at Second Street. It is a relatively small 
brick building erected in 1893, but subsequently enlarged at various 
times. Its value, including furniture, parking, paving; etc., is esti¬ 
mated at $50,000. Though much better than the Salt Lake Station, 
it can not be considered an adequate station. It would have been 
replaced several years ago by a modem structure but for the uncer¬ 
tain outcome of the proceedings mentioned. 
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Complainant claims that the present time is particularly j oppor¬ 
tune for the building of a union passenger terminal. As to the neces¬ 
sity for such a terminal, it contends that the carriers must shortly 
expend moneys for needed improvements which will purchase more 
conveniences for the public and result in more carrier economies if 
spent on a union terminal instead of on separate facilities, and that 
Los Angeles desires a union station located with best reference to 
transit lines and important thoroughfares and in harmony with its 
civic plans. Defendants contend that as Los Angeles is to a large 
extent a terminal city, the number of persons transferring from one 
station to another without stop-over is smaller than in many cities 
of comparable size. Applicants state that their plan for a joint sta¬ 
tion did not originate in any need of the public for joint or union 
service, but only from the needs of the Southern Pacific for trackage 
rights along the Los Angeles River and of the Salt Lake for a new 
depot. ; 

PROPOSED FACILITIES 

Three principal plans for passenger terminal facilities jin Los 
Angeles are before us. The first of these, which complainant re¬ 
ferred to at the first hearing in No. 14778 as illustrative, ;is sub¬ 
stantially the plan for a union station at the Plaza include^ in the 
recommendations to the California commission by its engineers fol¬ 
lowing the investigation mentioned. It is sometimes termed the 
Sachse plan, and we will so designate it. The second, which may 
be termed the Plaza plan, was presented by the California com¬ 
mission at the hearing of the consolidated cases, and contemplates 
the erection of a union station at a specific site in the Plaza area. 
The city and the California commission, together termed complain¬ 
ants, ask that the carriers be required to provide themselves with 
an adequate union passenger terminal at some site in the Plaza dis¬ 
trict, and not that they build according to any particular plan. The 
presentation of the Plaza plan was mainly to demonstrate that an 
adequate union station conforming to the terms of the State com¬ 
mission’s order could be provided at a cost reasonably comparable 
with that necessary to provide a joint station for the Southern 
Pacific and Salt Lake and separate facilities for the Santa Fe. The 
third plan is that of applicants for a joint station at the Arcade 
site, which will not be used by the Santa Fe. 

The Sachse plan for a union station at the Plaza is part of a plan 
of larger scope suggested by the California commission engineers 
as a solution of transportation, terminal, and grade-crossing prob¬ 
lems in and near Los Angeles. This larger plan, sometimes also 
referred to as the Sachse plan, contemplated union passenger and 
less-than-carload freight terminals, provided for bringing main 
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lines of the Pacific Electric Railway into the station, and included 
an extensive program of grade separation besides many other re¬ 
lated improvements. The order of the California commission above 
referred to did not require the carrying out of the larger plan re¬ 
ferred to, or the construction of the Sachse plan station. Because 
of its relation to the more comprehensive plan, the Sachse station 
plan more than either the Plaza or the Arcade plans takes into con¬ 
sideration the desires of the citv of Los Angeles to establish a civic 
center in the vicinity of the Plaza. In Appendix 2 to this report 
we outline the three plans presented. 

The Southern Pacific and the Salt Lake present an agreement for 

the establishment of the facilities described in the appendix as the 

Arcade plan, for their joint use. Provision is also made for a right 

of way along the east bank of the river for the Pacific Electric, an 

extensive interurban svstem radiating out of Los Angeles and a 

subsidiary of the Southern Pacific.' 

* 

In the agreement between applicants no provision is made under 
the Arcade plan for bringing into the station interurban trains of 
the Pacific Electric, the main line of which would be distant about 
1,000 feet from the station on a viaduct 37 feet above grade. It 
would be feasible to extend a spur from the Pacific Electric viaduct 
into the Arcade station grounds so that cars from Pasadena, Long 
Beach, and other points scheduled to meet steam trains could be 
operated into the station. 

The contract between the applicants for the joint use of facilities 
does not provide for the admission of the Santa Fe to the Arcade 
station at anv future time. The Santa Fe does not wish to use the 
Arcade station or to join in building a union station at the Plaza, 
although it would least dislike the latter plan. Its preference is for 
a separate station of its own on the present site. 

COMPARISON OF ARCADE AND PLAZA PLANS 

1. Basis of comparison .—The proponents of plans for a union sta¬ 
tion in the Plaza district and the applicants who favor a joint 
station for the Southern Pacific and the Salt Lake at the Arcade 
site with a separate station for the Santa Fe, each seek a finding 
from us that public convenience and necessity require the carrying 
out of the plan which they respectively favor. We therefore com¬ 
pare the plans presented to determine which would best serve the 

6 This right of way would be reached from the Pacific Electric station at Sixth and 
Main Streets by continuing the present viaduct, which extends to San Pedro Street, east¬ 
erly parallel to Sixth Street over the curved approach tracks described at Sixth and 
Alameda streets, parallel with and immediately north of the steam-line structure, reach¬ 
ing grade on the east bank near Fourth Street. Near Aliso Street the Pacific Electric 
would cross the steam-line trades, probably overhead, and connect with its private right 
of way to the northeast. From a point near Alameda Street another viaduct would 
branch to the south and connect with the Pacific Electric right of way near Fourteenth 
Street. 
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public convenience and meet the public necessity. Except as other¬ 
wise indicated, the Arcade plan will be compared only With the 
specific Plaza plan presented at the last hearing. Among the points 
on which the parties make comparison are the adequacy of the site 
and the facilities which are to be provided thereon; the accessibility 
of the station from all portions of the city and suburbs by j vehicles, 
street-car lines, and interurban lines; the convenience of the station 
to passengers and for handling of baggage, express, and mail; the 
segregation of passenger and freight traffic; the effect of the station 
site as a barrier between parts of the city; the consonance of the 
plans with the civic plans of the city; the new money cost of and 
total investment under the different projects; the relative expense 
of operation and the length of time necessary to carry them out. 
In addition, though not involved before us in the sense that our ap¬ 
proval is sought in connection therewith, is the relative possibility 
under the two plans of eliminating grade crossings of the Pacific 
Electric in Los Angeles, which here is an element only ds it may 
affect the question of the public interest. Furthermore, tHe Arcade 
plan makes no provision for the Santa Fe, but leaves that road to 
provide adequate facilities for itself. 

2. Adequacy .—On the subject of adequacy of facilities most of 
the evidence related to the adequacy of the Arcade plan as to site 
and facilities. Except for a track across Fourth Street connecting 
with Alameda Street near Third Street, the station would fee a stub- 
end station. The Plaza station also would be of the stub-end type. 
Stub terminals require more station tracks than do through termi¬ 
nals. One through track is estimated as equivalent to at least two 
tracks in a stub-end station. At present the Arcade station has 8 
station tracks and has 2 approach tracks at each end leading to 
Alameda Street. As indicated, under the proposed arrangement 
there would be 12 station tracks and 2 approach tracks. 

As to the adequacy of the Arcade site for a union station, the 
engineers of the California commission in their report stated: 

The site is not large enough for an adequate and permanent union station 
such as, in our opinion, is appropriate for the city of Los Angeles; Not only 
does it appear that the site may be too narrow for the required number of 
station tracks but there seems to be insufficient room for proper mail and 
express facilities and also for baggage. 

In the opinion of the California commission’s engineers an ade¬ 
quate site for a stub terminal for Los Angeles should permit the 
construction of 18 station tracks. They criticised the mail, express, 
and baggage facilities because of the seemingly impossibility of 
locating them so that they could be handled economically at grade. 
Expansion of the site would, be expensive and inconvenient; Reloca¬ 
tion of Alameda Street, the closing of or separation of grades on 
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Fourth Street, or the elevation of the station tracks are among the 
most probable means of expansion, and any of these would be at¬ 
tended by necessary destruction of permanent buildings. 

The record contains comparisons of the proposed Arcade joint sta¬ 
tion with 18 stations in 10 important cities with respect to seating 
capacity and space provided for concourse, lounge and smoking 
rooms, and for baggage. 6 Stations doing a large interchange busi¬ 
ness require more seating capacity than a terminal station, and those 
handling much suburban travel require more concourse space than 
those mainly handling through passengers. Considering these facts, 
the seating capacity of the Arcade station compares favorably with 
the others, and its concourse space, while less than in all except four 
of the stations, is probably ample, particularly if the number of 
daily trains be taken as an indication of the relative number of per¬ 
sons using the several stations. Of the stations with which compari¬ 
son is made, only the Kansas City station has more space devoted to 
lounge and smoking rooms than the Arcade, and only four have sub¬ 
stantially more baggage space. 

With respect to the adequacy of the Arcade station buildings for 
union terminal use, the report of the engineers of the California 
commission states: 

The present station building is large enough for some time to come. The 
baggage room is also sufficient. The express building will do for a “ delivery ” 
building, but a new “forwarding” building should be built with 10,000 square 
feet of floor area, south of the present auto park. 

In May, 1923, the last period for which definite figures were given, 
62 regularly scheduled through and local trains a day arrived at or 
departed from the Southern Pacific and Salt Lake stations, besides 
extra trains. All three carriers serving Los Angeles handle a total 
of about 84 regularly scheduled trains, about 21 of which are local 
trains with runs not over 100 miles in length. Based on past ex¬ 
perience, applicants estimate that the total number of regularly 
scheduled trains of all three lines will amount only to about 81 
trains in 1943. In 1910 the three steam lines serving Los Angeles 
handled in their city stations approximately 132 trains daily. At 
that time the population of Los Angeles was 325,000; now it is 
more than threefold that figure. The decrease in the number of 
trains during the intervening period was due to the taking off of 
certain of the local trains, which in 1910 numbered 78 per day. 
The restriction of local steam-train service apparently resulted from 
the development of the extensive interurban business of the Pacific 

•These cities are Boston, Mass.; Buffalo, N. Y.; Chicago, Ill.; Denver, Cola; Detroit, 
M i ch . ; K an s as City, Mo.; M i n neapolis, Minn.; Omaha, Nebr.; St. Louis, Mo.; and Wash¬ 
ington, D. C. 
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Electric, the establishment of auto stage lines, and the increase in 
the number of private automobiles. Since 1910 the number of 
through trains on all lines has increased from 50 per day to 63 at the 
present time. Applicants 7 estimate of a total of 81 regular trains 
in 1943 in part assumes that no local service will be maintained 
after 1928. The report of the engineers of the California commis¬ 
sion estimates 140 trains daily in 1940. Lately the Southern Pacific 
built a station at Glendale which is more accessible by automobile 
from Hollywood and Pasadena than is the Arcade station; 

Applicants 7 engineering officers estimate that the station under 
the proposed Arcade plan will be adequate for the handling of a 
maximum of 120 trains daily, and for the handling of 200 trains 
a day if two more approach tracks are added. The abutments of 
the proposed Sixth Street viaduct can be extended to provide for 
two additional approach tracks when needed. Such piecemeal con¬ 
struction in undesirable and more expensive than if the whole were 
constructed at one time. 

On the basis of 62 regular scheduled through and local trains a 
day arriving at or departing from the Southern Pacific and Salt 
Lake stations, defendants made a comparison of the Arcade station 
as a joint facility for the two roads with the stations referred to 
above. This made particular reference to the number of! approach 
tracks and to the ratio of approach tracks to station trabks. The 
comparison follows: ! 




Tracks 


Trains 

Trains per day 

T 

i 

rains per busy 
hour 

Station 1 

Station 

Ap¬ 

proach 

Ratio 

Per day 

Per 

busy 

hour 

Per 

station 

track 

Per ap¬ 
proach 
track 

si 

Per 

ation 

rack 

Per ap¬ 
proach 
track 

Stub-end stations: 

Los Angeles (Arcade).... 

12 

2 

6.00 

62 

8 

5.17 

31.0 

1 

0.67 

4.0 

Buffalo (Lehigh Valley). 

9 

3 

3.00 

16 

3 

1.78 

5.33 


1.33 

1.0 

Detroit (Union). 

5 

2 

2.50 

47 

9 

9.4 

23.5 


l.S 

4.5 

Buffalo (D. L. & W.).... 

6 

2 

3.00 

56 

8 

9.33 

28.0 


1.33 

4.0 

Chicago (Dearborn). 

13 

4 

3.25 

120 

16 

9.2 

30.0 


1.2 

4.0 

Chicago (LaSalle). 

11 

4 

2.75 

200 

24 

18.2 

50.0 

2.18 

6.0 

St. Louis. 

32 

6 

5.33 

252 

55 

7.9 

42.0 


1.7 

9.2 

Chicago (C.&N.W.)... 

16 

6 

2.67 

274 

46 

17.1 

45.6 


2.9 

7.6 

Boston (North). 

23 

8 

2.87 

376 

45 

16.4 

47.0 


1.9 

5.6 

Boston (South). 

28 


2.80 

621 

90 

22.2 

62.1 


3.2 

9.0 

Through stations: 

Denver. 

9 

4 

2.25 

95 

15 

10.5 

23.7 


1.66 

3.75 

Detroit (Mich. Cent.)... 

11 

4 

2.75 

85 

15 

7.73 

21.25 


1.36 

3.75 

Minneapolis (G. N.). 

12 

4 

3.00 

116 

15 

9.66 

29.0 


1.25 

3.75 

Buffalo (N. Y. C.). 

12 

6 

2.00 

158 

IS 

13.16 

26.3 


1.5 

3.0 

Kansas City, Mo. 

16 

8 

2.00 

210 

34 

13.12 

26.2 


2.12 

4.2 

Combination: 

Chicago (Ill. Cent., 
Twelfth Street). 

8 

3 

2.67 

• 76 

8 

9.5 

25.3 


L, 

2.67 

Omaha (Union). 

7 

4 

1.75 

105 

15 

15.0 

26.2 


2.14 

3.75 

Washington, D. C. 

32 

9 

3.20 

280 

22 

8.8 

31.1 

I 

KB 

2.4 


1 Abbreviations of names of railroads: D. L. & W., Delaware, Lackawanna & Western;] C. & N. W., 
Chicago & North Western; Mich. Cent., Michigan Central; G. N., Great Northern; JSf. Y. C., New 
York Central; Dl. Cent., Illinois Central. 
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In the cases of some of the large stub-end stations, such as the 
Chicago & North Western station at Chicago and the Boston South 
and Boston North stations, there is very heavy suburban traffic. In 
many such cases the trains are short, and the practice of placing 
more than one on a station track at a time increases the number of 
trains that can be handled during the rush hours. This practice would 
not be possible to so great an extent at the Arcade station, due to 
the predominance of long through trains. In some instances a large 
number of trains originate or terminate at through stations. Thus, 
a majority of the trains handled in the Kansas City Union Station 
and in the Michigan Central station at Detroit do not go through. 
At Kansas City the make-up of practically all through trains is 
changed. This involves switching over the throat tracks. In the 
case of the Kansas City station the number of approach tracks does 
not fully indicate capacity performance, as some of them are neces¬ 
sitated by the roads spreading out as the ribs of a fan in all direc¬ 
tions close to the station. Six of the lines from the east are accom¬ 
modated on two approach tracks. Certain of the stations, such as 
the Lehigh Valley at Buffalo and the L T nion Station at Washington, 
D. C., are so far ahead of present needs as to make them of little 
value as showing maximum capacity. 

Should the Santa Fe erect a new station on or near the site of its 
present one. as manifestly it will seek to do if we approve appli¬ 
cants* plan, such a station would doubtless be wholly adequate so 
far as capacity to handle its own traffic properly is considered. If, 
after the construction of a passenger terminal according to appli¬ 
cants* plan, the question should arise whether the Santa Fe should 
be required to join in using the Arcade station, the adequacy of the 
latter as a union station and the period of time during which it 
would be adequate would be of importance. Applicants' testimony 
is to the effect that the Arcade station would be adequate for all 
three railroads for many years to come without enlargement of the 
arrangement as now planned. As indicated, the regularly sched¬ 
uled trains of the three carriers at Los Angeles are about 84 in num¬ 
ber. In addition, extra trains are run as travel demands. Not un¬ 
commonly do important trains arrive or depart from Los Angeles 
in as many as five sections. A union station at the present time 
should be able to handle 100 trains a day and 15 trains a busy hour. 
On this basis there would be for each approach track 50 trains a day 
and 7.5 trains a busy hour. Of the stations shown in the table, only 
the Boston South station has more trains dally for each approach 
track, and only that station, the St. Louis station, and the Chicago 
& North Western station at Chicago have more trains each busy 
hour for each approach track. Although the exhibit is based on the 
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number of regularly scheduled trains rather than the actual number 
handled, the comparison is significant. Moreover, it is apparent 
that should the Santa Fe use the Arcade station the time whqn addi¬ 
tional approach tracks would become necessary would be much 
hastened. 

Complainants question applicants’ estimate of the train capacity 
of the Arcade station and contend that, irrespective of the number 
of approach tracks, the Arcade site is too narrow and too $mall to 
serve as a union station for the Southern Pacific, the Salt Laike, and 
the Santa Fe. They particularly criticize the adverse grade out of 
the station under the Arcade plan. The 1 per cent grade extends 
for a distance of 800 feet from the south end of the umbrelli sheds, 
and a lesser grade extends for some distance beyond. Thi^ would 
slow up movements out of the station and, to some extent! move¬ 
ments in the reverse direction. The grades are less, however, than 
the ruling grades on the divisions over which engines entering and 
leaving the station operate. In their report the engineers of the 
California commission gave as their opinion that at the enil of 20 
years 140 trains a day might be expected, and that 12 station tracks 
with proper approach tracks would handle that number of trains, 
although 18 station tracks would be preferable. 

There is no refutation of the testimony as to the adequacy of the 
station layout under the Plaza plan to handle all the trains of all 
steam carriers serving Los Angeles for many years, and its capacity 
to care for trains of any other carriers which may enter the city. 
Though the curved approaches to the throat tracks are not afe desir¬ 
able as straight approaches, the grades and curves would tend to slow 
up incoming trains and to accelerate outgoing trains and thereby 
make a fast throat. This plan also provides ample space fqr bag¬ 
gage and express and sufficient tracks to serve those facilities. 

3. Accessibility .—The record contains much with respect to the 
relative accessibility of the two sites. Many important thorough¬ 
fares radiate from the Plaza. 7 


7 Main Street and Los Angeles Street from the south pass by it. Sunset Boulevard 
from the west carrying traffic from Hollywood and a large part of the San Fernando 
Valley reaches it, and Spring Street, which merges into Main at Temple Street, and 
Broadway, through its tunnel connection with Sunset Boulevard, have ready access to it. 
North Broadway, leading to San Fernando Road, Pasadena, and the territory east, is 
close by; so are Macy and Aliso Streets, which carry a heavy volume of traffic to the 
territory north and east of Los Angeles. Alameda Street an extended thoroughfare 
from the south, and diagonal in direction with respect to Main Street taps! a large 
territory, and passes through the industrial section to within a block of the Plaza and 
immediately in front of the proposed Plaza Station. San Pedro Street which fans out 
intermediate between Main and Alameda Streets, and .serves a considerable portion of the 
city to the south, terminates near the Plaza, and under the Plaza plan would mjerge into 
Alameda Street in front of the station. Traffic from the west and southwest <ian reach 
the Plaza district through Figueroa Street and Sunset Boulevard and thereby avoid the 
crowded business section. 
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In the case of the Arcade station, the radiation of streets is not 
so favorable. To reach it vehicular traffic from the west and south¬ 
west must cross the business section or detour around over streets 
that are not through highways. The Arcade station is, however, 
somewhat closer to the center of the business, shopping, and hotel 
district than is the Plaza site, and can be reached by cab therefrom 
slightly more quickly. The Santa Fe station is not as well located 
with respect to arterial highways and with respect to the business, 
shopping, and hotel district as either the Arcade or Plaza sites. 

In respect of accessibility by street-car lines the Plaza station 
would have an advantage, owing to the fact that more lines reach 
the Plaza district and would distribute more passengers without the 
necessitv of transfer than is the case at the Arcade station. There 
are eight street-railway routes passing the Plaza with an aggregate 
length of 97.8 miles, as compared with two such routes serving the 
Arcade station with an aggregate length of 18.2 miles. At present 
the lines which serve the Plaza are some 750 feet from the concourse 
of the proposed Plaza station on Alameda Street, and persons reach¬ 
ing the station bv street car would have to walk this distance. It 
would apparently be feasible to shorten this distance at least 300 
feet, and permit access to the station from Los Angeles Street by 
extending the street-car tracks around the Plaza. The Santa Fe 
station is served by three street-car lines. There is no through 
street-car service between the Santa Fe and Arcade stations, and 
transfer between them is inconvenient except by cab. Probably 60 
to 70 per cent of the steam-railroad passengers use street cars in 
going to or coming from the station. The engineers of the State 
commission considered the Arcade site as a location for a union sta¬ 
tion only slightly inferior, as respects accessibility by street cars, to 
the site for a station under the Sachse plan. In their opinion the 
distance of the Santa Fe site from the business district made it far 
the least desirable site for a union passenger terminal. As regards 
accessibilitv bv street cars, thev assigned to the Plaza, Arcade, and 
Santa Fe sites, considered as sites for union stations, weighted rat¬ 
ings of 60, 48, and 18, respectively. 

Complainants and applicants stress the accessibility of the sites 
they favor to the interurban lines of the Pacific Electric. In 1922 
those lines carried 88,006,000 passengers. This carrier handles most 
of the Southern Pacific’s local business, including its Long Beach 
and Pasadena traffic. If the Arcade plan is carried out the Pacific 
Electric will bring all through trains from the northeast, east, and 
south into its station at Sixth and Main Streets over its own viaduct 
described aboveJ At present a local line of the Pacific Electric 
extends from the Arcade station past the Electric company’s sta- 

100I.C.C. 



LOS ANGELES PASSENGER TERMINAL CASES 


441 


tion to the Edendale section. Unless an elevated spur frpm the 
Pacific Electric viaduct were extended into the Arcade station as 
suggested, the inconvenient access to the viaduct and the Jlack of 
facilities at that point probably would cause many passengers trans¬ 
ferring between the Arcade station and such lines of the Pacific 
Electric to go to the station at Sixth and Main Streets, arid there 

W ' 

transfer between the local and interurban lines of the latteh The 


local line mentioned does not reach without transfer the j Pacific 
Electric's Hill Street station, the terminal for its lines to the west 
and northwest. The Santa Fe station is not served bv the! Pacific 
Electric; most of the passengers transferring between the two sys¬ 
tems would have to make use of the local street cars or cab iservice. 


The street-car lines serving the Santa Fe station do not reach with¬ 
out transfer the station of the Pacific Electric at Sixth and Main 


Streets. 


The present main line of the Pacific Electric to points nbrtheast 
of Los Angeles, including Pasadena, Pomona, and San Bernardino, 
passes the Plaza station site on Aliso Street. The lines to the south 
do not pass the site, although under the present surface-track ar¬ 
rangements special trains coming therefrom could reach j it, but 
would cross many busy streets at grade. Provision could easily be 
made to bring a local line of the Pacific Electric to the Pl&za sta¬ 
tion grounds or to detour the Aliso Street line through the station. 
The former would be feasible even though the Pacific Electric con¬ 
structed its proposed viaduct to the east bank of the river. Use of 
such local line by interurban passengers would generally involve a 
transfer at the Pacific Electric station. Under either the Plaza 
or Arcade plans. Pacific Electric passengers from the west and north¬ 
west using its Hill Street station would have to transfer to a local 
line. 


4. Convenience .—One of the principal arguments for a union 
station as contrasted with separate stations is that it promotes to 
a greater extent the convenience of passengers and makes possible 
the handling of baggage, express, and mail in one location. The 
proportion of travelers reaching Los Angeles who transfer immedi¬ 
ately to another railroad is not as large as at many cities; Most 
travelers who come into Los Angeles from a distance stop in the city 
or its environs for a short time at least, and for them a union; station 
is less important. Applicants presented estimates that 97 per cent 
of Los Angeles passenger traffic is terminal rather than interchange 
traffic. For the first 10 days of June, 1923, the Santa Fe, the Salt 
Lake, and the Southern Pacific brought into Los Angeles 41,030 
passengers, of whom 824, or slightly over 2 per cent, transferred 
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from one station to another. This does not include persons stopping 
over in Los Angeles, passengers transferring at Los Angeles but 
traveling on separate tickets to and from that point, or passengers 
transferring to and from the Pacific Electric. Since the war period 
the Santa Fe through service between the east and San Francisco 
has been much restricted, and its through service between San Diego 
and Los Angeles, in Southern California, and San Francisco has 
been discontinued. As a result there are undoubtedly many more 
transfers between the Santa Fe and Southern Pacific at Los Angeles 
than formerly. The California commission's engineers' investiga¬ 
tions indicated that probably 10 per cent of the passengers carried 
bv the steam lines normally transferred from one road to another. 
This does not include passengers transferring to or from the Pacific 
Electric. 

Complainants regard the Arcade station itself as less, convenient 
for passengers than the Plaza-plan station. To reach trains at the 
Arcade station, passengers mu3t go through the waiting room down 
a 15 per cent incline to the subway 10 feet below, and up by a simi¬ 
lar incline to the station tracks. Incoming passengers go down 
into the subway and thence out by an 18 per cent incline through 
the building to the sidewalk. At the station proposed for the Plaza, 
if the ticket office were on the lower level, passengers could come in 
from Alameda Street and go to trains with an ascent of 8 feet in 
the case of impaired clearance at the Alameda Street bridge, or an 
ascent of 13 feet and a descent of 5 feet in case full clearance were 
allowed. All ramps would be on 10 per cent grade, which is stand¬ 
ard for such construction. Congestion of passengers arriving from 
trains would be greatly reduced bv the two-level station. Street 
cars and autos could be reached from the upper level, and taxi 
stands and autos from the lower level. 

The possible consolidation of baggage, express, and mail facili¬ 
ties through unification of passenger terminals would be much 
more convenient for the public than the maintenance of separate 
facilities at more than one station. The handling of baggage at a 
union station would be a convenience to passengers, and would re¬ 
sult in an economy. Consolidation of mail facilities near the central 
post office in the Federal Building, which is close to the Plaza, would 
be of substantial benefit in handling the mails. In summing up 
the advantages and disadvantages of the sites considered by them 
for a union station, the engineers of the California commission in 
their report stated: 

The Southern Pacific site stands first with regard to the collection and dis¬ 
tribution of baggage, mail and express. This is because the origin and 
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destination of the express matter, (by far the largest item sgnong these three), 
lies in a district closer to the Southern Pacific station. 

5. Segregation of passenger and freight traffic .—Under either the 
Plaza or Arcade plans all freight traffic, except night switching of 
industrial freight, would be taken off Alameda Street and! diverted 
to the river banks. Under the Arcade plan both passenger and 
freight traffic of the Southern Pacific and tiie Salt Lake Would be 
handled on the cast bank of the river, and Santa Fe freight and 
passenger business would remain on the west bank. If the Plaza 
plan is effectuated, all passenger traffic except that moving! over the 
El Paso line will be routed along the west bank of the river. It is 
probable that considerable freight business would be so rout d, 
although the east bank well could be used for some freight move¬ 
ments. At present the Pacific Electric hauls through thi? city no 
freight moving between its southern and northeastern braiiches. but 
delivers it to the Southern Pacific for transfer bv wav of,Alameda 

Street. The northern transfer yard is at Macy Street, and the 

" . *■ 

carrying out of th* Plaza plan would necessitate its abandonment. 
A substitute service could apparently be had in connection! with the 
Salt Lake as a switching line between Alameda Street! and the 
Elliott Street transfer, but if the Southern Pacific should divert 
its freight traffic to the east bank, as proposed under the Arcade 
plan, it could itself perform the service. 

The industrial district of Los Angeles is largely west of the river, 
and is reached by many spurs extending from the Santd Fe line 
westerly to the industries. Recognizing the possibilities this situa¬ 
tion offers for unifying certain freight facilities on the west bank of 
the river, the California commission's engineers in their report 
recommended the establishment of a union less-than-carloald freight 
station at the Santa Fe terminal site. The order of the California 
commission for the establishment of union terminals did nbt include 
provision for any unified freight facilities. The California commis¬ 
sion engineers also noted the greater possibility of segregating pas¬ 
senger and freight operations on opposite sides of the river tinder the 
plan for a union station at the Arcade site than under the Plaza plan 
there considered. Under the Plaza plan there would necessarily be 
some conflict in passenger and freight operations on the west bank 
of the river, though this would be minimized if provision were made 
for freight operation on the east bank. 

6. Station site as harrier to city traffic. —Complainants make com¬ 
parison of the Arcade and Plaza plans with respect to the'extent to 

which the station grounds and track layout obstruct traffic! or act as 
100 i. c. c. 1 
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a barrier between related sections of the city. This comparison 
favors the Plaza site. 8 

Upon exception and argument applicants state that under their 
plan the handling of through Southern Pacific freight trains on the 
east bank of the river will eliminate the grade crossings at North 
Main and North Spring streets by its line on Redondo Street. The 
same arrangement is equally possible under the Plaza plan. Indeed, 
applicants* estimate of costs for the latter plan provides for an 
east-bank freight line. 

7. Consonance with clcic plans .—The Plaza harmonizes with the 
civic plans of Los Angeles much more closely than does the Arcade 
plan. The city through its planning commission undertook a 
study to determine the proper location for its administration or civic 
center. The report of that commission found that the Plaza is the 
center of population of the Los Angeles metropolitan area, that it 
is the geographical center of that area, and that it is the point of 
convergence of the largest number of streets and highways. The 
planning commission recommended that the civic center be estab¬ 
lished in the area bounded bv First Street on the south. Los Angeles 
Street on the east. Sunset Boulevard on the north, and Hill Street 
on the west. The Plaza proper lies within this area, and the Plaza 
station here proposed would adjoin the area on the east. The city 
council approved the report, and has proceeded to acquire the neces¬ 
sary lands within the described area for the erection of public 
buildings and the relocation of Spring Street and North Broadway. 
In June. 1023, the voters of Los Angeles bv an overwhelming 
majority authorized the location of a proposed new city hall in the 

8 The district between Alameda Street and the river is largely industrial. There is a 
heavy trucking traffic between it and that, part of the city west of Central Avenue. In 
addition there is a heavy vehicular traffic over the Fourth Street viaduct between the 
east and west sides of the city. The Arcade station blocks Fifth Street completely. 
Under applicant’s plan undesirable crossing situations would remain at Fourth and Sixth 
streets. To accomplish the depression of Sixth and Alameda Streets necessary to the 
viaducting of the approach to the Arcade station grades of 3 per cent would be intro¬ 
duced. An industry track from north on Alameda Street would extend south down one 
of these grades across Sixth Street and would turn down south into the Los Angeles 
Market. As above noted, one track other than those on Alameda would remain across 
Fourth Street north of the station to provide access to the railway-mail post office, 
express yard, and the plant of the Los Angeles Ice & Cold Storage Company. Defendants 
estimate the movements over this track to the railway-mail post office at S to 10 a day. 
The same track connects with the tracks on Alameda Street near Third Street and, 
together with a connection between the Alameda Street tracks and the throat of the 
yard, would provide a means of running around the station yard without blocking the 
throat tracks. To the extent that switching at the railway-mail post office, express yard, 
and cold-storage plant from time to time involved moving cuts of cars over the Third 
Street switch connection, or to the extent that this facility might be used to run around 
the station yard, the heavy traffic on Third Street would also suffer interference. There 
are no streets crossed at grade at the Plaza site, except for the industrial freight line, 
which would remain on Alameda Street in either case. The station site would lie be¬ 
tween two traffic arteries, but would not obstruct traffic, as there is comparatively little 
between the sections immediately north and south thereof. 
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area just described in preference to a location south of Ninth Street, 
west of Los Angeles Street, north of Washington Street, and east 
of Grand Avenue. Within the civic center area at the present time 
are several public buildings, including the county courthouse, the 
Hall of Records, an additional building used for county offices, 
the city hall annex, and the Federal Building. A new Hall of* 
Justice is being erected within the area at North Broadway and 
Temple Streets. Public authorities own other lands within the 
area, and still more land therein is now being condemned for 
various public purposes. The Arcade station is about a mile distant 
from the civic center. 

The character of improvements in the Plaza district, particularly 
near the site of the proposed Plaza station, is now not as good as at 
the Arcade station site. A large foreign population lives near the 
Plaza, chiefly Mexican and Mongolian. Under the proposed! PlaZa 
plan the acquisition of the necessary land would dispossess ipost of 
the Mongolians in that immediate district. A station on the! Santa 
Fe site would not harmonize at all with the city’s civic center; plans. 
This site is next the river surrounded by an industrial district. It 
is also about a mile from the civic center. j 

8. New money cost* and total investment .—The California com¬ 
mission sought to prove that the net new money required for a union 
station at the Plaza need not exceed that necessary to carry but ap¬ 
plicant’s plan and to provide separate and adequate facilities for the 
Santa Fe. It endeavored to establish that if such a union station 
were built the total investment in passenger-station facilities; would 
be less than if a joint station were built for the Southern Pacific 
and the Salt Lake and a separate station for the Santa Fq. The 
California commission’s computations are summarized in the fol¬ 
lowing table. Some items which would be the same under! either 
plan, with the exception of the Southern Pacific coach yards, are not 
included. 


Description 

Applicants' 

plan 

Santa Fe 

Total 

Plaza 

• 

1. Passenger station and facilities.... 

$1,483,059 
416,7S0 
1,590,380 

$1,500,000 

$2,983,059 
416,780 
1,710,380 

i 

! $6,476,000 

I 416,780 
326,600 

2. Coach yards (both plans).... 

3. New trackage and connections.... 

120,000 

Subtotal. lto3... 

3,490,219 

1,620,000 

5,110,219 

7,219,380 

i S.COO.OOO 
1 950, COO 

4. Net salvage value of released property: 

Southern Pacific station site__ 

Santa Fe station site....... 

aBMBH 



Net. 

HBBH 

. 


— 


5,110,219 



mmmm 



* Credit. 
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Taking the same subtotals and adding thereto the estimated value 
of the existing station facilities, the State commission computes the 
total investment in passenger-station facilities as follows: 


1 

Description | 

Applicants’ 

plan 

Santa Fe 

Total 

Plaza 

1-3. Subtotal.’ 

5. Existing station facilities .. _ __ __| 

$3.490,219 
4, SOS. 000 



$7.219,380 

. 

Total...j 


8,295,219 

! 2,570.000 

10,805,219 | 

■ i 

7,219,380 


In their brief applicants have revised these figures, with the result 
that their estimates of the new money required are $3,990,219 for the 
separate facilities, as against $10,880,180 for the Plaza plan, and 
their totals for investment in station facilities are $8,690,219 for the 
separate facilities, as against $11,617,180 for the Plaza plan. 

Some of the points of divergence with the State commission’s 
estimates will be noted. There is no dispute as to the propriety of 
applicants’ items 1, 2. and 3, nor as to item 2 under the Plaza plan. 
Applicants* revision includes but $500,000 for separate station facili¬ 
ties for the Santa Fe. There is nothing of record to support this 
figure other than the unsworn statement of counsel for the Santa Fe 
at the hearing and on brief that this amount would be sufficient to 
provide it with adequate station facilities. The figure of $1,500,000 
used in complainants' computation as the cost of a separate Santa Fe 
station was named bv an engineer of the California commission as 
the assumed amount the Santa Fe would expend in providing such 
facilities. He also testified that at present prices the cost of facili¬ 
ties equal to those at the Arcade station would run well over a mil¬ 
lion dollars. The Arcade station contains in the wings of the build¬ 
ing 300,000 cubic feet of office space which the Santa Fe contends is 
unnecessary to an adequate station. If the Santa Fe builds a sepa¬ 
rate station it will probably expend at least the amount estimated by 
complainant, but for present purposes we may assume that it would 
provide station facilities equal to those at the Arcade station minus 
the office space. Making suitable deduction for such space, the record 
warrants the use of $1,000,000 as the reasonable cost of separate and 
adequate Santa Fe station facilities. 

Applicants' computation omits $120,000 for double tracking the 
Santa Fe from North Broadway to Aliso Street on the ground that 
such construction would be unnecessary if the Plaza plan is not 
carried out. Unless the west approach to the proposed Macy Street 
viaduct is extended to pass over the Santa Fe passenger line between 
Alhambra Avenue and Aliso Street, the track construction con¬ 
templated by this item will have to be made regardless of which 
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station plan is effectuated. The Santa Fe states that the item 
relates to grade separation only and is no proper part of the expense 
of a passenger station, whether union or separate. We will omit 
that item from both the Plaza and separate-station plan estimates. 
Defendants’ figures make several additions to Plaza item No. 1, as 
follows: 

Additional allowance for engineering and contingencies_ .$165,000 

Additions to station building_! 190,000 


Division offices_! 190. 000 

Express building_! 200. 000 

Increase in land-value estimate_! 2,902,800 


Total___13, 647, S00 

Applicants’ cost figures for a joint Southern Pacific-Salt Lake 
station include an item of 27 per cent of construction costsj to cover 
5 per cent for engineering, 7 per cent for interest, and 15 j per cent 
for contingencies. The State commission has allowed 20! per cent 
for these items. To provide a comparable basis for comparison 
defendant would increase the allowance by 7 per cent of $2,353,300, 
the construction costs as estimated by the State commission, or 
$165,000. Applicants’ revised estimate adds $190,000 to the State 
commission’s estimate of $1,500,000 for a station building. This is 
based upon a cost of $120,000 for the concourse between Ithe head 
house and the stub end of the tracks, plus $30,000 to covet* exterior 
features such as ramps and subway construction in Alameda Street, 
and an allowance of 27 per cent of such additions for engineering, 
interest, and general contingencies. The head house of the station 
contemplated would be of steel-frame construction, similar in type 
to the head house of the Arcade station, and would be 400 feet in 
length, 120 feet wide, and 60 feet in height. The commission esti¬ 
mate of 50 cents per cubic foot would produce a cost of $1,440,000 for 
the head house. Assuming that the concourse and exterior features 
would cost $150,000 additional, such amounts would be amply taken 
care of by the $60,000 balance of the estimate and by the allowance 
for engineering, interest, and general contingencies, whiOh as in¬ 
creased amounts to $405,000. 

The present Arcade station contains 300,000 cubic feet; of space 
used for division offices. The Plaza plan apparently makes no such 
provision. Assuming like space were provided in the Plaza station 
building at a cost of 50 cents per cubic foot plus 27 per cent! for engi¬ 
neering, etc., complainant’s figures should be increased $190,000 as 
indicated. 

The California commission’s figures contain no provision for an 
express building, apparently on the theory that it is not defend¬ 
ants’ duty to provide that facility. But the plan is not comparable 
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to the Arcade plan without an express building. Whether defend¬ 
ants or the express company build it, the value thereof would still 
form a portion of the base on which a fair return should be paid by 
the public either in railroad or express rates. Defendants' estimate 
is that $*20,000 would be necessary for this purpose. 

The land required for the Plaza plan station would have an area 
of 1.780,286 square feet. The cost, according to the State com¬ 
mission's figures, would be $2,597,200. 9 

A consideration of the land values of $2,017,865 and $8,490,500 
on the bases of the unit prices named by the deputy county assessor 
and those used by defendants, respectively, persuade us that under 
the circumstances the former is too low and the latter too high. An 
average of the two, $2,758,982, would be a fairer figure. Increasing 
this amount by 25 per cent, to cover cost of acquisition, and adding 
12 per cent to the total for interest during construction, the result¬ 
ing figure would be $8,855,505. The evidence of record justifies the 
conclusion that this amount should be allowed as the probable future 
cost of the station lands under the Plaza plan. 

In revising the State commission^ figures defendants have added 
to Plaza item 8 $750,000 to provide freight trackage on the east bank 
of the river for the Southern Pacific substantially similar to that 
under applicants 7 plan. Assuming that Southern Pacific freight 
would be so handled on the east bank rather than on the west bank 
at less cost for construction, the costs comparable with those shown 
under the applicants 7 plan would not amount to $750,000. The only 
construction covered by applicants 7 item 8 is of Salt Lake units 1 
and 2 and Southerh Pacific unit 2. The last two units, with costs 

0 This apparently consists of a base figure of $1,934,4SO, plus approximately 1S.6 per 
cent for cost of acquisition and 12 per cent of the total for interest during construction. 
The base figure represents twice the assessed value for the assessment year 1924-23. 
Assessments of land in Los Angeles County are customarily made at 30 per cent of the 
estimated fair market value. The testimony of the deputy county assessor, who for years 
has made the assessments on property in the industrial district, including the Plaza site 
lands, indicates that the fair market value of the land at the time of the hearing was 
$2,017,363. A witness produced by defendant testified to much lighter land values in 
the Plaza district, and said that the asking price of land therein would be increased 25 
per cent if a station in that section were ordered. On this basis defendants claim the 
cost of the necessary lands would be $5,500,000. or $2.9O2,S0O in excess of the amount 
estimated by the State commission. Defendants’ figure is based upon the assumed 
acquisition of an area of 2,300,000 square feet, which is larger than that contemplated 
by the Plaza plan. Applying defendants’ unit prices to the proper area, a base cost of 
$3,490,500 results. An allowance for assumed increase in asking price other than as 
covered in the allowance for cost of acquisition does not seem proper. At the argument 
the parties stipulated that the Southern Pacific has recently acquired title to the so-called 
Hanchett lands, about 25 acres of which would be necessary for a portion of the station 
site under the Plaza plan. These lands were acquired in connection with the acquisition 
of the El Paso & Southwestern system. Counsel for the Southern Pacific at the argument 
stated that the El Faso & Southwestern paid $6,250,000 for the Hanchett lands. The 
report of the California engineers indicates that these lands have an area of 1,500,000 
square feet, or approximately 34.4 acres. The record with respect to this transfer does not 
enable us to accord much weight to the figures quoted. 
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of $S6,935 and $326,498, respectively, would be required Under the 
assumption made. But the balance of the $750,000 would iiot be re¬ 
quired for merely that portion of Salt Lake unit No. 1 necessary 
for freight service. So far as can be determined from the data of 
record the only construction required would be the double j tracking 
of the Salt Lake line from Alhambra Avenue to a point midway 
between Macy and Aliso Streets and the provision of double-track 
turnouts at the south leg of the Alhambra wye and at Ellidtt Street. 
Apparently $50,000 would cover these costs, making a! total of 
$463,433 for the east-bank freight-line construction. 

Revising the State commission’s estimate in line with the conclu- 
sions reached, we produce the following results: 


Description 

Applicants’ 

plan 

Santa Fe 

| 

1 

1 1 1 

Total 

i 

Plaza 

Passenger station and facilities (item 1). 

Increased engineering, etc... 

$1,483,059 


$2,483,(^59 

$6,356,000 

165,000 

m 000 
200.000 
1,258,305 
416,780 
206,600 
463,433 

Division office space.„..._.. 



_ - 

Express building.. 




Increased land allowance..- . 




Coach yards (item 2). 

416,780 
1,590,380 

............ 

416,7$0 
1,590,3§0 

i 

Trackage and connections (item 3). 

East bank freight line.-. 


Subtotal.. 

■■■■■■[ 

■■■■■■I 


3,490,219 

1,000,000 

4,490,219 
- i _! 

9,256,118. 



Applicants’ revision of the California commission’s statement re¬ 
duces to $737,000 the item of $3,000,000, which represents the sal¬ 
vage value of property at the Arcade site to be released from pas¬ 
senger service in the event the Plaza plan is carried out. | This re¬ 
duction is based upon the anticipated reversion of a portipn of the. 
Arcade site, known as the Wolf skill tract, which was given to the 
Southern Pacific by grant deed, subject to the condition that it 
should be used for a general railroad passenger stations and not 
otherwise and should revert to the grantors upon breach of the con¬ 
dition. It is well established that the right of a carrier or fhe public 
authorities to make such change in the location of a railroad station 
as may be required to provide reasonable and adequate service can 
not be controlled or prevented by private contract or by the fact 
that private citizens in the expectation of the continuance; of a sta¬ 
tion at a particular place have made donations of land or money, 
33 Cyc. 143, and cases there cited. A condition subsequent in a deed, 
providing for the reversion of real property in case any certain act 
is done or omitted, is inoperative where the doing or omission is 
compelled by public authority. 10 The reduction of the item men- 

i. ■ ■■ . ■ ■ ■ I 7 . - . . 

10 18 C. J. 375 ; SoovUle v. McMahan, 62 Conn. 378 ; Doc dem. Marquis of Anglesea v. 
Church Wardens of Hugely, 6 Q. B. 107 ; 2 Washb. Real Prop. 15 ; Fidelity Ins. Trust & 
Safe Dep. Co , v. Fridehberg, 175 Pa. St. 500; and German E. P. Congregation r. 
Schreiber, 277 Mo. 113. 

looi. a a 





























<T 

450 INTERSTATE COMMERCE COMMISSION REPORTS 

tioned is therefore not justified. But, even assuming- reversion, the 
basis for the figure of $737,000 used in applicants’ brief does not 
appear. The area of the Wolf skill tract is 81 per cent of the total 
area of the Arcade station grounds, but its value based on 1918 
figures is 6*2.4 per cent of that of the total area. If the total salvage 
item of $3,000,000 be apportioned on the basis of relative land values 
as above, the value of the non-Wolfskill property would be $1,128,- 
000. But the station building, estimated to have a salvage value of 
$159,000, is not located upon the Wolf skill tract. The record does 
not admit of determining with exactness the value of the property 
not affected bv the reversionary clause. But if the value of the land 
alone be taken on the basis of $5.50 per square foot as testified by 
the deputy county assessor and apportionment is made on the basis 
of the relative values in 1918, the value of the non-Wolfskill lands 
is $1,337,719. The record amply warrants the conclusion that even 
if the anticipated reversion should occur, salvage values of at least 
$1,250,000 would remain. 

The item of $950,000. representing the value of Santa Fe station 
lands that would be released from passenger service if a union sta¬ 
tion were built at the Plaza, is omitted from applicants’ revision 
of the California commission’s comparative statement of new money 
■costs. This is on the theory that these lands would not be sold, 
but would be retained in railroad ownership for use in freight serv¬ 
ice. The station grounds front on Santa Fe Avenue and adjoin the 
freight yards. The less-than-carload freight station of the Santa 
Fe is on the opposite side of Santa Fe Avenue somewhat south of 
the present station building. These lands if released would be very 
desirable as industrial property. But assuming that the Santa Fe 
would retain them for freight purposes, their value would still be 
a proper deduction in estimating the new money costs of union pas¬ 
senger station facilities at the Plaza. The virtual purchase of ad¬ 
ditional lands for freight service should not be counted as a cost 
of passenger facilities in making such comparison between the 
different projects. 

Defendants' computations reduce complainants’ figure of $4,805,- 
000, representing the value of existing station facilities of the South¬ 
ern Pacific to $3,784,000. The latter figure takes the salvage item 
of $3,000,000 as the value of the land, and adds thereto for facilities 
the 1916 valuation figure of $784,815 claimed by the Southern Pacific. 
The item of $3,000,000 has not been fully explained of record, nor 
its elements revealed, but apparently it is based upon the assumption 
that the Southern Pacific station and facilities would be demolished 
and that the value of the land would be much less for industrial 
sites than its value as a single piece for a station site. Present 
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values are much higher than those of 1916. If present-dayj values 
are taken as the value of these properties in railroad use, th£ figure 
of $4,805,000 does not appear excessive in the light of the evidence 
of record. At one of the hearings before the California commis¬ 
sion in 1917 the Southern Pacific claimed a value of $5,000,p00 for 
the facilities between Fourth, Sixth, Central, and Alameda Streets. 
Revising the State commission’s cost comparisons on the basis of 
these conclusions, the results are as follows: 


Description 

‘ 

Applicants’ 

plan 

Santa Fe 

Total 

Plaza 

Subtotal..._. 

$3,490,219 

$1,000,000 

$4,490,219 

$9,256,118 

* 5,000,000 
1 950,000 

Salvage value of released property (item 4): 

Southern Pacific station site__ 

Santa Fe station site .-. 




New money required. 

Subtotal. 



! 

3,490.219 

1,000.000 | 

4,490,219 j 5,306,118 



4.490.219 ! 9,256,118 
5,755,000 j. 

Existing station facilities (item 5). 

Total investment, property devoted to passenger 
terminal uses... . _ 

: 

i 

8,295,219 j 

1,950.000 | 

i 

! 

1 

10,245,219 ! 9,256,118 

! 



1 Credit. 


One other element of cost should be noted. The Plaza plan makes 
provision for accommodation of additional lines of railroad and for 
many additional trains with but slight expenditures. As indicated 
above, the approach-track arrangement under the Arcade plan 
would need amplification if the number of trains in and outj should 
substantially exceed 120 per day. Applicants’ plans provide for 
construction, if and when necessary, of two additional approach 
tracks on trestles from the east bank of the river. The cost pi such 
construction would be practically equivalent to that of the proposed 
viaduct, estimated at $2,087,322. If ultimate cost be considered and 
this item included, the additional investment required under the 
Arcade plan would amount to approximately $6,577,500, as against 
about $5,306,000 under the Plaza plan, and the total value of prop¬ 
erty in passenger service would become about $12,332,500, as com¬ 
pared with approximately $9,256,000. With only the Southern Pa¬ 
cific and the Salt Lake in the Arcade depot, viewed by present con¬ 
ditions, it is not likely that expansion of the approach to fobr com¬ 
plete tracks across the river would become necessary for some years. 
It might sooner become necessary to construct two additional short 
approach tracks to facilitate station switching, long enough for any 
passenger train, but they would not require new bridges over the 
river. The record furnishes no satisfactory basis for determining 
the cost of such partial expansion. 

The cost of passenger facilities under the carriers’ plans as above 
estimated would need some revision if the Santa Fe should use the 
Arcade station in common with applicants. The cost of a separate 
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station for the Santa Fe would be eliminated, and provision should 
be made for connections with the Salt Lake at Hobart and at Hum¬ 
boldt Street on the east bank of the river. The cost of these connec¬ 
tions probably would not exceed $80,000. An additional express 
building with a floor area of 10,000 square feet would be necessary 
under this plan. Such a building would probably cost about $75,000. 
If a site were provided south of the present station auto park, the 
land would probably cost $80,000, not including land necessarily ac¬ 
quired but not needed for an express-building site. On this basis the 
new money cost would be about $3,725,000 with two approach tracks 
and $5,812,500 when two more such tracks should be added. Simi¬ 
larly the total investment would be $8,530,000 under the first assump¬ 
tion and $10,617,000 under the ultimate plan. If a viaduct for all 
four tracks were provided at the start, as would seem to be ad¬ 
visable if the Arcade station were converted into a union station, 
the new money cost and total investment would possibly be somewhat 
less than the ultimate figures shown. These figures do not include 
the cost of providing more accessible engine terminals and coach 
yards for the Santa Fe or better means of access from their present 
facilities. 

9. Expense of operation .—The record contains some evidence bear¬ 
ing on the saving in operating expense under the Plaza plan. Most 
of such evidence does not relate to the specific Plaza plan now before 
us. One comparison is pertinent. Under the Arcade plan, accord¬ 
ing to an engineering witness, locomotives would have to develop 
6,755,570 foot-tons daily as against 4,885,700 foot-tons under the 
Plaza plan. On this basis the witness estimated that 38 per cent 
more fuel would be used in the operation of passenger trains within 
the terminal under the Arcade plan than under the Plaza plan. It 
is clear that the movement of trains and equipment into and out of 
the Arcade station over the proposed viaduct would be a much more 
expensive operation than would be encountered at the Plaza plan 
station. 

10. Period of construction .—Applicants state that the Arcade plan 
could be carried out within a period ranging from 18 months to two 
years. Completion of a union station at the Plaza would necessarily 
take somewhat longer, because of the necessity of first making de¬ 
tailed plans. There might be further delay as a result of litigation. 
Three years would probably be required to carry out the Plaza plan. 

11. Elimination of Pacific Electric grade crossings .—The opera¬ 
tion of Pacific Electric cars and trains on the city streets now 
creates a more hazardous if not a more inconvenient condition than 
any caused by the operation of steam trains at grade. As indicated, • 
if the Southern Pacific-Salt Lake plan is approved, the Pacific 
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Electric will construct an elevated road from its Sixth! Street 
station to the east bank of the river and to its right of way at 
Fourteenth Street. Such construction would make possible the 
elimination by this carrier of 16,199 daily grade crossing movements 
at some 56 intersecting or connecting streets. The same construc¬ 
tion would be possible under the Plaza plan, though not so probable, 
as arrangements would have to be made for the Pacific Electric to 
obtain the necessary right of way on the east bank, and suteh con¬ 
struction would divert most through trains from the Plaza location. 
The retention of the Aliso Street line at grade would perpetuate 
numerous grade crossings, though it would be possible to construct 
an elevated line from the river at Aliso Street or from the proposed 
Plaza station at Aliso Street down San Pedro Street to the elevated 
line paralleling Sixth Street. In brief, under the Arcade plan the 
Pacific Electric grade crossings would be greatly minimized; within 
a reasonable construction period. Its right of way from Main Street 
to the river is now 90 per cent complete. Under the Plaza plan 
similar elimination could be had though not now provided for, 
but its accomplishment would probably be longer delayed. 


FINANCIAL ABILITY OF CARRIERS 


The Southern Pacific plans to finance its portion of the costs of the 
Arcade project as set forth in the applications out of current funds, 
without the present issuance of securities. Later it may seek our 
approval to capitalize the investment. Similarly, the Salt Lake 
intends to meet its portion of the cost of such plan out of current 
funds or out of advances made from time to time by the Union 
Pacific Railroad Company or the Oregon Short Line Railroad Com¬ 
pany, or both, which together own the entire capital stock of the 
Salt Lake. Subsequently, the Salt Lake or its controlling carriers 
may ask approval for the permanent financing of such expenditures, 
together with others made in recent years. 

Income balances of defendants transferred to profit and Joss are 
as follows for the calendar years enumerated : 


Carrier 


Balance 


Southern Pacific Company: 1 

Year 1921. 

Year 1922.. 

Year 1923_ 

Sabta Fe: 1 

Year 1921. 

Year 1922.. 

Year 1923. 

Salt Lake: 

Year 1921. 

Year 1922. 

Year 1923. 


$27,521,526.98 
24,902,729.72 
30,012,397.42 


19,303,898.33 
18,627,018.71 
21,778,539.31 

*i,g66,117.f7 
676.^8 
1 937,165.56 


i The Southern Pacific charges its dividend payments to profit and loss, while the Santa Fe charges them 
to Income. 

3 Loss. 
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Of the Southern Pacific figure for 1921, approximately $26,000,- 
000 arose through the disposition of oil properties. In 1922 the 
Santa Fe received $17,000,000 in a settlement with the United States 
Railroad Administration. 

None of the three carriers has any outstanding notes payable. 
The current assets of the Southern Pacific include $17,000,000 in 
cash; of the Santa Fe, $25,000,000; and of the Salt Lake, $315,000. 
The investments of the Southern Pacific include about $30,000,000 
in Government bonds, and of the Santa Fe some $32,000,000 in Gov¬ 
ernment bonds and notes. The Salt Lake suffered deficits in 1921 
and 1922, but appears to be growing stronger. Its stocks and bonds 
are all owned by the Union Pacific or affiliated companies, and are 
not on the market. The L'nion Pacific has no notes outstanding, 
owns $3S,000,000 of Government bonds and other Government 
securities and lias cash assets of $12,000,000. The South¬ 
ern Pacific. Santa Fe. and Union Pacific have been in 
a strong financial condition since 1917, and are now in 
such a condition. Their bonds are selling on favorable terms, and 
their stocks command a good price. The record indicates that 
neither the Southern Pacific nor the Santa Fe would experience any 
financial embarrassment if called upon to finance a capital expendi¬ 
ture of $10,000,000 for new passenger-terminal facilities in Los 
Angeles, and that the Union Pacific would not experience any such 
embarrassment in assisting the Salt Lake to bear its share of a 
union passenger terminal development entailing such a cost. At 
the argument counsel for applicants stated that any order we might 
enter in these proceedings would not impair their financial ability 
to perform their duty to the public. 

An offer by a "former owner of lands in the Plaza district to finance 
a union depot if built in that section was received at the hearing. 

( SUMMARY 

The service afforded by each of the present passenger stations of 
the Salt Lake and the Santa Fe is unreasonable and inadequate, and 
those carriers are under the immediate necessity of, and contemplate, , 
expending considerable sums of money in providing reasonable and 
adequate facilities in lieu of those now owned and used. The 
clearly established necessity of eliminating from Alameda Street all 
railroad train service, except industrial freight-switching service, is 
undisputed. Such elimination of train service will force the South¬ 
ern Pacific to provide other means of access to its Arcade station or 
to abandon that station and provide other facilities in its stead. 
Either course will be attended by the expenditure of substantial 
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amounts of money. The carriers named can provide reasonable and 
adequate station facilities and the expense involved will not impair 
their ability to perform their duties to public. This brings us to 
a resume of the advantages and disadvantages of the various plans 
for station facilities hereinbefore detailed. 

The Arcade plan for a joint station for the Southern Pacific and 
Salt Lake, proposed in Finance Docket No. 3569, makes ho provi¬ 
sion for the Santa Fe and leaves it to provide separate facilities for 
itself. This plan has certain advantages and is subject to certain 
decided objections. The terminal planned would doubtless be ade¬ 
quate for the Southern Pacific and Salt Lake for a number of years, 
and any separate station which the Santa Fe might erect would 
doubtless be adequate for its needs and those of the public.i Aggre¬ 
gating the separate Arcade station and a Santa Fe station, their 
accessibility by vehicles, street-car lines, and interurban! lines is 
poor, though the Arcade station alone is not so deficient as respects 
street and interurban car lines. Considering the convenience to 
passengers and in the handling of baggage, mail, and express, the 
Arcade plan with separate Santa Fe station would be deficient. 
Segregation of passenger and freight routes on opposite' sides of 
the river would not be possible under the Arcade plan as proposed. 
This objection standing alone is not serious, but the segregation * 
would be preferable. The Arcade station would act as $ barrier 
to vehicular traffic between the industrial district and the! business 
district at Fifth Street. To an appreciable extent the proposed 
arrangement would retard the movement of traffic at Fourth and 
Sixth Streets and possibly at Third Street. The depression at 
Sixth Street would affect travel on Alameda Street. 

Separate stations at the Arcade and Santa Fe sites do hot fit in 
well with the civic plans of the city. The new money cost of termi¬ 
nal facilities would be approximately $4,500,000, and the total in¬ 
vestment $10,500,000. To this should be added the cost of additional 
approach tracks as they become necessary. With only the Southern 
Pacific and the Salt Lake using the Arcade station, the full increase 
to four complete approach tracks would probably not become neces¬ 
sary for years, although some expansion might be needed in the not 
distant future. The operation of trains on a long viaduct land into 
the Arcade station on a descending curve, together with the neces¬ 
sity of maintaining coach yards and engine terminals a|t a con¬ 
siderable distance from the station, are undesirable, and will neces¬ 
sarily result in greater expense than would be incurred under a 
more desirable layout. Probably two years would suffice! to com¬ 
plete erection of necessary facilities if the Arcade plan were ap¬ 
proved. Numerous Pacific Electric grade crossings could be elimi- 
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nated economically and expeditiously following approval of the 
Arcade plan. 

Though applicants stated that the Arcade station plan could con¬ 
veniently include the Santa Fe, they have made no provision for its 
inclusion, and the Santa Fe is unwilling to participate in the use of 
such a station. We do not have the details of such changes in the 
proposed facilities as would be necessary, or their costs. Such use 
of the station would apparently remove in various degrees several 
of the substantial disadvantages incident to the Arcade plan as pro¬ 
posed, although others might be introduced thereby. With suffi¬ 
cient approach tracks the Arcade station could accommodate all 
three lines for a nuinber of years. Though four complete approach 
tracks might not have to be provided immediately, some partial 
expansion of the proposed approach arrangement likely would be 
necessary, and probably at the start the viaduct should be built to 
accommodate four complete approach tracks. The narrowness of 
the site makes the Arcade station particularly dependent upon ample 
approach facilities. 

Inclusion of the Santa Fe would improve the accessibility of the 
passenger facilities. A union station at the Arcade site would not 
be as accessible to vehicular traffic as either of the Plaza plans, and 
would be a little inferior as respects street-car service. As respects 
interurban lines, the relative accessibility of union stations at the 
Arcade and Plaza sites depends largely upon what changes are 
made in the lines of the Pacific Electric and in the manner of oper¬ 
ating its trains int6 and out of the city. The advantage in this re¬ 
spect would seem to lie with a union station at the Arcade site. 
This does not attempt to pass upon the relative merits of different 
terminal arrangements for such interurban lines. 

As respects the convenience to passengers which would flow from 
a unification of terminals, a union station on the Arcade site would 
be as good as one at the Plaza, and in handling baggage, mail, and 
express would probably be more convenient. 

The possibility of segregation of passenger and freight routes is 
greater under an Arcade union plan than under any other that has 
been presented. The net new money cost of an Arcade union termi¬ 
nal based on the provision of a four-track approach and appropriate 
facilities would approximate $5,000,000, 11 and the total investment 
$11,000,000. Assuming only a partial expansion of the approach- 
track arrangement for the present the new money cost would proba¬ 
bly not greatly exceed $3,500,000 and the total investment $9,500,000. 
The expense of operation would probably be somewhat greater under 


11 Including $500,000 for necessary changes in the Santa Fe facilities and deducting 
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this arrangement than under the others. The other advantages and 
disadvantages of a joint station at the Arcade site would obtain 
with respect to an Arcade union station also. 

Any union station erected in the Plaza district would be easily 
accessible from the main lines of the three steam roads, ivould be 
adequate to handle all their present traffic and would admit j of ready 
and relatively inexpensive expansion as traffic developed, j The ac¬ 
cessibility by interurban lines would not quite equal that of a union 
station at the Arcade site. Except with respect to the collection and 
distribution of express matter, unification of passenger-terminal fa¬ 
cilities at the Plaza would provide all the conveniences for j the pub¬ 
lic afforded by a union Arcade station. If a union station were built 
at the Plaza, segregation of passenger and freight routes bn oppo¬ 
site sides of the river would not be possible. Though segregation 
would be preferable, this would not be a serious objection* If an 
east-bank freight line were provided as in applicants’ plan the pas¬ 
senger and freight routes could be so arranged as to prevent serious 
interference between cross lines of high-density passenger and freight 
traffic. Except with respect to the station-approach bridge over 
Alameda Street and the high viaduct for vehicular traffic across the 
river at Aliso Street, a union station under the Plaza pldn would 
not introduce bad crossing situations. It would not act as a barrier 
to traffic between sections of the city. The importance of Alameda 
as a trucking street to the industrial district would diminish if the 
Southern Pacific should cease to maintain its freight station adjacent 
to the River station yards. 

A union station at the Plaza would harmonize with the civic plans 
and desires of the city. If a union station were built at tpie Plaza 
under substantially the plan presented by the California commis¬ 
sion, the new money necessary to be raised, less the value!of prop¬ 
erty released from passenger service, would be about $5,500,000. 
The total investment in passenger facilities under the Plaza plan 
would approximate $9,500,000. If consideration be taken of the ac¬ 
quisition by the Southern Pacific of the so-called Hanchett lands, 
about 25 acres of which would constitute approximately two-thirds 
of the Plaza station site, the new money cost would be reduced to 
approximately $3,500,000, and the total investment possibly in¬ 
creased to $12,000,000. 12 

• * . i • *•" *V'»' 

“The new money cost specified is computed on the basis of deducting' as the value of 
such portion of the station grounds about one-half of the total cost of station lands as 
hereinbefore determined. -The total investment figure just named is determined upon the 
assumption that the cost of the Hanchett lands to the El Paso & Southwestern was as 
stated upon argument by counsel for the Southern Pacific, and that the portion thereof 
necessary for Plaza station grounds should be assigned a proportionate cost ofj $4,500,000. 
In using this latter figure we make no assumption as to its reasonableness or propriety. 
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Unification of passenger-terminal facilities at the Plaza could be 
arranged so as to result in certain operating economies, but the ex¬ 
tent thereof does not appear upon the record. With coach yards as 
planned for the Southern Pacific and Salt Lake and the existing 
Santa Fe coach yards, the expense of operation might be somewhat 
less than under the Arcade plan. Three years would probably be 
necessary to complete construction under this plan. If the Plaza 
plan rather than that proposed by applicants were carried out, the 
elimination of Pacific Electric grade crossings would be delayed, 
for the reason that there is no specific plan therefor in connection 
with the Plaza project. 

It is clearly inferable from the record that the Santa Fe does not 
consider the Arcade site ample in size for the most convenient han¬ 
dling of the trains of all three carriers, and that so far as it is con- 
cerned operation into the Arcade station would *be highly unsatis¬ 
factory. The Arcade site could be expanded by closing or deflecting 
important streets or by elevating the station yard. Assuming such 
expansion, the expenses of an Arcade station, either joint or union, 
would be considerably greater than for equally adequate facilities 
under some other plan. Adequate and convenient union passenger- 
terminal facilities can be provided in the Plaza area at a consider¬ 
ably less net new money cost than less adequate and convenient 
facilities under applicants’ Arcade plan, and for approximately the 
same net new money cost as a union passenger terminal of more 
questionable merit on the present Arcade site. 

In view of the right of the State, under the qualifications noted,, 
to determine with respect to various plans for union-terminal facili¬ 
ties the question of adequacy and reasonableness, without clear basis 
we will not override the determination of its authorities in that 
regard. The official commitment of the city in favor of a union 
station in the general area of the Plaza is also entitled to weight on 
the question of public convenience and necessity. If, upon inves¬ 
tigation, it appeared that the State authorities were making un¬ 
reasonable demands or placing undue burdens upon interstate car¬ 
riers to the impairment of their ability to perform their duties to 
the public, it would clearly be our duty under R. R. Comm. v. South¬ 
ern Pacific Co ., supra , to refuse our consent to the consummation 
of the project. But where, as here, it appears that the carriers of 
their own necessities will in any event shortly expend considerable 
sums for adequate station facilities, and that after fair and pains¬ 
taking investigation the State authorities have* selected a general 
site as that required by the public convenience and necessity whereon 
for substantially the same amounts the carriers can provide ade¬ 
quate and convenient union-station facilities, we think the deter- 
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mination of such authorities should be entitled to considerable 
weight. The order of the Railroad Commission of California did 
not specify any particular site within the general area defined nor 
require a particular plan to be followed. The order required that 
the defendants submit plans for approval and, when approved, to 
build in accordance therewith. The defendants at no time made any 
effort to comply with the order. When the general outlines of the 
plan are formulated, a spirit of willingness to do and cooperate on 
the part of all concerned—carriers, city, and State—will overcome 
many obstacles which now loom large. The record contains some 
reference to monumental stations and civic pride. The law aims to 
provide an adequate transportation system with adequate apd con¬ 
venient facilities, and not to burden that system with facilities 
much more than adequate, or designed less to meet the reasonable 
requirements of the public than demands based chiefly on aesthetic 
considerations or advertising value. If such elements are to be pro¬ 
vided for in measure beyond that incidental to reasonably adequate 
and convenient facilities of a character appropriate to the city!served, 
the added expense may not be forced upon the carriers. 

For orderly procedure it appears preferable that appropriate cer¬ 
tificates in connection with the proceedings now before us!should 
be issued subsequent, rather than prior to, the making of aiji order 
by State authority, but that the securing of favorable actionj on our 
part be made a prerequisite to the effectiveness of any State order. 
Such a procedure would enable us to pass upon a specific proposal 
and obviate the semblance of consenting in advance to construction 
the extent and expense of which could only be surmised. We think 
the expression of the Supreme Court in R . R. Comm. v. Southern 
Pac. Co ., supra , at page 346, to the effect that our certificate is, in 
the instances therein specified, “ a condition precedent to the valid¬ 
ity * * * of any order by the State Commission,” is not! inhar¬ 

monious with these views. 

' ' * | 

FINDINGS 

i 

Upon a consideration of all the facts of record we find: 

1. That the present and future public convenience and necessity 

permit the abandonment of operation of all passenger and jfreight 
train service, except industrial freight-switching service, bn the 
main line of the Southern Pacific on Alameda Street from College 
Street to East Fifteenth Street, inclusive, in the city of Los Angeles, 
Calif. | 

2. That neither the present nor future public convenience and 
necessity require or will require the construction or extension by 
applicants of new or existing main lines of railroad in the city of 
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Los Angeles, Calif., as described in the application in Finance 
Docket No. 3569. 

3. That the present and future public convenience and necessity 
require and will require (a) the extension by defendants of their 
respective main lines of steam railroad in the city of Los Angeles, 
Calif., so as to reach and properly serve any union passenger station 
and terminal within that portion of said city bounded by Commer¬ 
cial Street, North Main Street, Redondo Street, Alhambra Avenue, 
and the Los Angeles River, which they or any of them may con¬ 
struct and establish in accordance with a lawful order of the Rail¬ 
road Commission of California, and (5) the extension of their 
respective main lines so as properly to provide for the rearrange¬ 
ment of passenger and freight routes incidental to the convenient 
and proper operation of such union passenger station and terminal. 

4. That the extensions referred to in the preceding paragraph are 
reasonably required in the interest of the public convenience and 
necessity, and that the expense involved therein will not impair the 
ability of defendants to perform their respective duties to the public. 

5. That, in addition to the abandonment of service on Alameda 
Street as above authorized, the present and future public conven¬ 
ience and necessity permit the abandonment by defendants of such 
portions of their respective main lines of steam railroad in the city 
of Los Angeles, Calif., or of the operation of all or any portion of 
the present interstate train service thereon as may be incidental to 
the rearrangement of passenger and freight routes, of tracks, and of 
terminal facilities, made necessary or proper in connection with the 
construction and establishment by defendants, in accordance with a 
lawful order of the Railroad Commission of California, of a union 
passenger station and terminal within that portion of said city 
described in paragraph 3 above. 

6. That the use by any defendant steam carriers of so much of 
the terminal main-line track or tracks of any of the other defend¬ 
ant steam carriers in the city of Los Angeles, Calif., as may be inci¬ 
dental, and necessary or convenient, to the proper operation of any 
such union passenger station and terminal as defendants or any of 
them, in accordance with a lawful order of the Railroad Commis¬ 
sion of California, may construct and establish in that portion of 
said city described in paragraph 3 above, is in the public interest and 
is practicable, without substantially impairing the ability of the 
carrier or carriers owning or entitled to the enjoyment of such 
track or tracks to handle its or their own business. 

An order will be entered denying the application in Finance 
Docket No. 3569. We are not advised what action, if any, the Rail¬ 
road Commission of California will take in connection with these 
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matters, and under the existing circumstances we will issue ho cer¬ 
tificates or further orders at this time. We will retain jurisdiction 
of No. 14778 and Finance Docket No. 3556 for the purpose of mak¬ 
ing such further findings and orders and issuing such certificates as 
the record warrants. The findings and order now made are based 
upon the present record and upon the plans presented to us. If, 
in the development of a union passenger terminal plan, the darners 
or the Railroad Commission of California evolve a plan considerably 
more extensive than, or materially different from, a plan for a sta¬ 
tion within the Plaza area as here considered to be in the j public 
interest, our ultimate findings as to the public convenience and neces¬ 
sity, and as to impairment of the carrier’s ability to handle their 
own traffic and to perform their duties to the public, will of course 
be based upon a consideration of those facts rather than upon the 
present record. 

Hall, Commissioner , dissenting: 

I am not prepared to take part in selection of sites and approval 
or disapproval of plans for railway structures, whether bridge, tun¬ 
nel, or terminal, all over this broad land. I find nothing j in the 
interstate commerce act which lays upon us any such duty.! Cer¬ 
tainly no one, who participated in framing the provisions of that 
act as to certificates of public convenience and necessity hadj union 
stations in mind. If he had, he was an adept in the use of language 
to conceal thought. 

In these proceedings we have before us an application and ?l com¬ 
plaint. 

The application is by two carriers who seek from us a certificate 
of public convenience and necessity to the extent that it may be 
requisite for developing the passenger station of one into the joint 
station of both, with such extension or construction of line and 
abandonment of other line as may be appropriate to that end. 

The complaint is by Los Angeles, and in effect, by the State com¬ 
mission. They allege no violation by the defendant carriers of any 
provision of the interstate commerce act. Possibly their complaint 
should be regarded as an application under paragraphs (18) to 
(20) of section 1, although I do not think so. Ostensibly it is a com¬ 
plaint under paragraph (21). This distinction at least iqay be 
drawn between the application and the complaint, whatever their 
nature or their sufficiency in other respects; the carriers, as instru¬ 
mentalities of interstate commerce, seek such authority as we may 
grant under these paragraphs to enable them to do something. 
That “something” is to make their transportation facilities and 
service more nearly adequate for the needs of the public using them. 
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The complainants come here for such authority as they may need, 
not to do something, but to require the carriers to do something. 
That 44 something” is to construct and maintain a union passenger 
station, which none of the carriers wants, on a site not of their selec¬ 
tion, reached by none of their rails. Neither the city nor any civic 
body or citizen offers or proposes to contribute anything in land or 
money to that end. If this complaint be an application under para¬ 
graphs (18) to (^0), how shall we construe the lack in those para¬ 
graphs of even a hint at compulsion ? They provide for restraints, 
or permissions, or both. It is only in paragraph (21) that the power 
to require appears, and there it is confined to car service, as the term 
is used in the act, and to extension of carriers’ lines. 

I am in accord with the construction placed on these paragraphs 
by the majority report. I merely stress the difference in attitude of 
the applicants and the complainants before noting my first ground of 
dissent. This is that the application of the carriers, the only parties 
before us who propose to do something, is denied. 

Plainlv thev propose a better service than thev now afford to the 
traveling public, a better utilization of property already dedicated 
to that service. It is their right and their duty to do both without 
authority from us. But to secure the full benefit of their proposal 
extension of some main line and abandonment of other main line is 
necessary. For that they are here. Why should we deny them? 
We would not if the complainants were not here also. I submit that 
carriers serving the public with property already devoted to that 
service should not be restrained from bettering their service because 
others charged with no such responsibility devise or approve or 
prefer plans for a substituted service on property which the carriers 
must go out and acquire at cost in excess of value. 

Incidentally the carriers’ proposal includes elimination of prac¬ 
tically all grade crossings of the Pacific Electric lines in Los Angeles. 
That feature alone is a contribution to public safety and convenience, 
if not necessity, which merits and receives the hearty approval of 
everyone concerned in these proceedings. 

My second ground of dissent is the grant, in so far as here made 
or forecast, of certificates of public convenience and necessity for a 
union station and for such extension of lines and disuse of other 
lines as may be incident to its construction and use. There is no 
magic in unification of passenger terminal facilities. There may be 
detriment to the traveling public far outweighing the anticipated 
benefit to Los Angeles, and our concern is, or should be, for the 
public served rather than for the fruition of civic plans. 

Los Angeles is even greater in area than in population. Must 
those who come and go by rail all pass through one gate or may they 
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have their choice of several? The record, as reflected in the report, 
gives no convincing answer to this question. The public convenience, 
the public necessity, both are to be considered and served if and 
when our certificates issue in respect of matters within our compe¬ 
tency. The union station is not essential to a civic center, as expe¬ 
rience has shown. Without entering into details of the Plaza and 
other plans, it may be noted that the present estimates call foi* invest¬ 
ment of many millions of carrier earnings in property on Which no 
earnings will ever be made, deprive the carriers to that eitent of 
resources now available in time of need, and render useless for carrier 
purposes the terminal properties in which their investment was long 
since made on a lower basis of cost. 

Any requirement by public authority that carriers invest their 
•capital or earnings in unproductive property beyond what is clearly 
needed for performance of their public service is a requirement 
which lessens their ability to properly serve the public. It would 
seem that the new outlay, by utilization of aerial rights over the 
station properties or otherwise, could be made to yield compensating 
return and that the city and the carriers might and should ^ork out 
in friendly cooperation some satisfactory solution of the problems 
here presented. 

I am authorized to state that Commissioner Cox joins; in this 
dissent. 

Commissioner Woodlock did not participate in the disposition of 
this case. 

APPENDIX 1 . 

• i 

Lines of railway of the defendant carriers 

The coast and valley routes of the Southern Pacific Railway cjonnecting 
Los Angeles with San Francisco and the Sacramento and Sani Joaquin 
Valleys, unite at Burbank, about 12 miles north of the Los Angeled station, 
and extend southerly along the east bank of the Los Angeles River to its 
juncture with the Arroyo Seco, which drains the territory to the northeast 
in the vicinity of Pasadena. Here the line crosses to the west bank of the 
river, and continues southerly along it to the North Broadway j Viaduct. 
Passing under the viaduct the line leaves the river and proceeds Southwest 
along North Spring Street to the northern end of Alameda Street, thence 
southerly along the latter street to the Arcade passenger station just west 
of Alameda Street between Fourth and Sixth Streets. The Sunset or El Paso 
route approaches from the east and crosses the Los Angeles River along 
Alhambra Avenue and turns south into Alameda Street at North Main Street, 
a short distance south of the north end of Alameda, and proceeds southerly 
from thence to the station as do the trains from the north. South' of the 
station the Southern Pacific occupies Alameda Street to the southerly boundary 
of the city with its line to San Pedro and Santa Ana. 

The Southern Pacific has three principal freight yards at Los| Angeles. 
The new classification yard adjoins its main line east of the river and north 
of the Arroyo Seco. its Midway yard parallels the main line on the west 
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bank of the river between the Arroyo Seco and the North Broadway Viaduct,, 
and the River station yards are northwesterly of and parallel with the main 
line along North Spring Street between the North Broadway Viaduct and the 
north end of Alameda Street. The Southern Pacific coach yards are on 
Alameda Street near Seventh Street, and its engine terminals on the east 
bank of the river just south of Alhambra Avenue. Freight from north of 
Los Angeles destined through for points east moves from the yards south¬ 
westerly along North Spring Street to Redondo Street and thence turn easterly 
into Alhambra Avenue. 

The main line of the Atchison, Topeka & Santa Fe from the east through 
Pasadena follows the Arroyo Seco and crosses to the west bank of the Los 
Angeles River just north of North Broadway Viaduct. Passing under, it pro¬ 
ceeds southerly along the west bank of the river across Alhambra Avenue 
and Macy and Aliso Streets at grade to its station just south of First Street. 
For most of the distance south of Alhambra Avenue the passenger line is a 
little distance from the river. This results in the Santa Fe maintaining two 
grade crossings at Macy Street and two at Aliso Street. An alternative 
route from San Bernardino, used principally for eastern freight because of 
more favorable grades, joins the San Diego line at Fullerton, and enters the 
city from the southeast. This line crosses the river south of Butte Street and 
follows north along the west bank of the river to the station. A local line 
from Redondo and San Pedro joins this line near Butte Street. The principal 
Santa Fe freight yards lie along the west bank of the river between First and 
Sixth Streets, but this carrier has a partially developed freight yard east of 
Los Angeles near Hobart station. Its coach yards lie between Seventh and 
Ninth Street, and its engine terminals just north of Butte Street, along the 
west bank of the river. 

The main line of the Los Angeles & Salt Lake, herein termed the Salt Lake,, 
enters the city through Hobart from the southeast, and proceeds north up the 
east bank of the river from Alosta Street to its station at First Street. One 
local line continues on up the east bank of the river, passes under the North 
Broadway Viaduct, and follows up the Arroyo Seco to Pasadena. A branch 
of this line crosses the Arroyo Seco and terminates at Glendale, a suburb 
about 6 miles north of Los Angeles station. Another local line from the 
south serves Long Beach and San Pedro and joins the main line between 
Hobart and the river. The present Salt Lake freight yards lie along the east 
bank of the river south of First Street to Seventh Street. Its coach yards are 
south of First Street and its engine terminals just north of Fourth Street. 
This carrier is constructing new shops, roundhouses, classification yards, and 
fuel facilities at Hobart Junction, about 3 miles southeast of its present depot 
and about 4 miles from the Southern Pacific depot. The Salt Lake has a 
spur which leaves the main line between Hobart and the river and proceeds 
west across the river and along Butte Street to a connection wdth the Southern 
Pacific line at Alameda Street. 

APPENDIX 2 

Outline of various station plans presented 

The Sachse plan .—Under this plan the station would be of the stub-end 
type, and with its new plaza would occupy a site near the north end of Alameda 
Street adjoining Main Street on the west, Commercial Street on the south, 
and San Pedro Street extended on the east. The station building or head 
house would face south at the north end of Los Angeles Street, and the sta- 
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tion tracks would extend north to a connection with the Redondo Street 
wye. Southern Pacific trains from the north would enter the station over 
the present tracks past the River station freight yard, and those fromi the east 
by way of Alhambra Avenue, as at present; Santa Fe and Salt Lake trains 
from Pasadena would be brought in over the Southern Pacific tracks past 
River station yard by means of connections near the North Broad wa^r bridge. 
Salt Lake and Santa Fe trains entering the city from the south would proceed 
up the west bank of the river and reach the station over the tracks on Al¬ 
hambra Avenue. 

As recommended to the railroad commission by its engineers, the larger 
plan made provision for the ’construction of a subway along Main Street for 
the Pacific Electric from its station at Sixth Street to the station at the 
Plaza and for some distance beyond to connect with present or prospective 
Tapid transit lines to the east. The Pacific Electric is an extensive interurban 
system. It crosses many busy streets in Los Angeles at grade. The larger 
plan also contemplated the use of the River station freight yard foi^ a union 
•coach yard, and for the provision of necessary freight yards in lien thereof 
north of the Arroyo Seco. Defendants severely criticised this feature. The 
same coach-yard arrangement as is contemplated under the Arcade plan 
would be practicable under either the Sachse station plan or the larger plan. 
To carry out the comprehensive project would require that some 65 j acres of 
private property be condemned, and 19.5 acres of streets be closed, j The im¬ 
provements on this area are for the most part old, and many are poorly con¬ 
structed, but some are substantial structures. The city charter, unless 
Amended, would not permit the construction of a subway along Main Street. 
Due to the scope and completeness of the larger plan, the cost of carrying it out 
would be considerably greater than the cost of effectuating applicants’ pro¬ 
posal. Because of its relation to the comprehensive plan, the cost of a union 
station under the Sachse plan would also doubtless exceed the minimum 
amount necessary to erect a union station in the Plaza area defined in the 
State commission's order. Apparently for this reason and the possibility of 
•confusion with the larger plan, complainants did not, upon the hearing of the 
•consolidated cases or on brief, stress the comparative merits of thfe Sachse 
union station plan. 

The Plaza plan .—The site contemplated under the Plaza plan covers about 
-38 acres in the southerly portion of the area east of Alameda Street,!north of 
Aliso Street, south of Macy Street, and west of the river. The station would be 
-of the stub-end type. The depot would front on Alameda Street and would 
face the Plaza. Alameda Street would be relocated a little to the west just 
in front of the station grounds and the Southern Pacific tracks thereon be 
permitted to remain. The station tracks would extend easterly to the river to 
a point near Commercial Street. A double-track viaduct to carry Aliso Street 
and the Southern Pacific-El Paso line over the river would be constructed some¬ 
what south of Aliso Street as at present. Vehicular traffic and the Pacific 
Electric would occupy the upper deck. Passenger trains coming down the 
Tiver from the vicinity of the Arroyo Seco and those coming up the river from 
the vicinity of Butte Street would follow the west bank to the station [turnouts 
near Aliso Street Under this plan no provision is made for joint coach-yard 
facilities. Presumably the carriers would follow the same arrangement as with 
xespect to the Arcade plan. 

The station building would be 400 feet long, 120 feet wide, and 60 feet high, 
with the upper floor substantially on a level with the Plaza, and reached by a 
bridge over Alameda Street The lower floor would be level with Alameda 
Street and accessible for taxicabs and autos. A concourse 400 feet! long, 50 
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wide, and 20 feet high would be reached from both floor levels by means of 
ramps. It would be 4.5 feet below the level of the upper floor and S or 13 feet 
above the Alameda Street level, depending upon whether impaired or full clear¬ 
ance were allowed under the bridge across Alameda Street. The station tracks 
at the concourse would be elevated 8 feet above Alameda Street, and would be 
on a level with the concourse in the case of impaired clearance, or 5 feet below 
it in the case of full clearance. The bridge across Alameda Street would be 
supported by steel columns dividing the street into three parts. The middle 
portion, 30 feet wide from center to center of columns, would provide for the 
double-track line of the Southern Pacific. The side portions would be 33 feet 
from center of columns to property line and would each give room for a 22-foot 
roadway and sidewalk. 

The station yard would have 15 tracks ranging in length from 1,000 to 
1.300 feet, and would readily admit of expansion. There would be a double¬ 
track approach over the Aliso Street bridge and also from the north and 
south on the west baiik of the river. The throat of the yard would have five 
tracks. At present it is practically a level grade from the river bank to 
Alameda Street, but the S-foot fill at the station and the depression of the 
river-bank tracks in connection with the proposed river viaduct program would 
result in a grade of approximately 0.5 per cent on the station tracks and 
compensated grades of 1.24 per cent on the tracks to the Aliso Street bridge, 
and 0.94 and 1.3 per cent, respectively, on the north-and-south wye tracks 
connecting the throat of the yard with the tracks on the west bank of the 
river. If the plan for depressing the river-bank tracks were modified by 
making the elevation at the Aliso Street bridge about the same as at the throat 
of the station yard, the compensated grades on the north leg of the wye and 
the tracks to the bridge would approximate 0.5 per cent and on the south leg 
of the wye 1.13 per cent. This would increase the grade on the river-bank 
tracks between the south leg of the wye and First Street from 0.485 to 0.665 
per cent. The curvature on the north leg of the wye is 13°, and on the south 
leg 12° 30'. An interlocking plant would be located adjacent to the Aliso 
Street bridge near the west-bank tracks. 

Under this plan only industrial switching service would remain on Alameda 
Street. The balance of the Southern Pacific freight traffic would be diverted 
to the river banks. Abandonment of small portions of Lyon and Vignes 
Streets near the throat of the station yard would be necessary. Complainant 
has indicated its willingness to abandon such streets as may be necessary for 
the construction of any union station in the Plaza area. 

The Arcade plan proposed by applicants .—The Arcade station site and depot 
building have been described in the report. Under applicant's plan all eight 
of the present station tracks save one would be stubbed at Fourth Street, 
the northern end of the yard, and four additional station tracks added. The 
tracks would range in capacity from 10 to 20 cars and would have an average 
capacity of 16 cars. The remaining track across Fourth Street would fur¬ 
nish access to the railway-mail post office, the express yard, a plant of the 
Los Angeles Ice & Cold Storage Company, and would connect with the Ala¬ 
meda Street tracks at Third Street. As at present, access to trains would be 
by means of a subway under the station, tracks, with ramps to the umbrella 
sheds and station building. From the south end of such sheds the station 
tracks would be gathered into the two-track throat near Sixth Street. A 
spur from the east side of the yard would connect the throat with the Ala¬ 
meda Street tracks. In order to secure a separation of grades, the station 
yard would be graded up on a 1 per cent grade from the present umbrella 
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sheds toward the viaduct at the south end of the yard, and Sixth Street and 
Alameda Street would both be depressed 5 feet. 

From the south end of the station yard the viaduct would extend across 
Sixth Street on a 10° curve and turning eastward would cross Alameda Street 
a short distance south of its intersection with Sixth Street. From thence it 
would continue east, south of and parallel to Sixth Street, to the west bank 
of the river. The grade on the curved viaduct mentioned would be a com¬ 
pensated grade of 1 per cent. The viaducts would be ballasted deck structures 
on concrete pillars or columns, with 20-foot spans between streets ahd clear 
spans over principal street crossings. From the west bank of the river curved 
bridges would extend to the Salt Lake right of way across the rive*, one to 
the north and one to the south. From the north end of the northerly curved 
bridge the track would descend to grade. Connections would be provided * 
with the Southern Pacific-El Paso line at Alhambra Avenue and with its main 
line from the north on the east bank of the river north of the Arroyo Seco. 
The Salt Lake line to Pasadena and Glendale would have access to the station 
in similar manner. The southerly curved bridge would continue south along 
the east bank as an elevated structure, pass over Seventh Street aid reach 
grade near Ninth Street. Connection with Alameda Street and the Southern 
Pacific line from the south would be by means of the Butte Street bridge 
reached by a curved track on the east bank. Salt Lake trains from the east 
and south would reach the station over the southerly curved bridge also. 
Under this, plan only night switching of freight for industries would remain 
on Alameda Street. The track along Alameda Street would be cut near Sixth 
Street and freight from the River station yard for industries on Alameda 
Street south of Sixth Street would move east on Alhambra Avenue to the 
east bank of the river and thence to Alameda Street by way of the Butte 
Street bridge. The Southern Pacific intends, if the applications are granted, 
to relocate its coach yards adjacent to its shop grounds on the east j bank of 
the river south of Alhambra Avenue. The Salt Lake will have its coach 
yards at Hobart. 
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ORDER 

At a General Session of the INTERSTATE COM¬ 
MERCE COMMISSION, held at its office in Washing¬ 
ton, D. C., on the 6th day of July, A. D. 1925. 

Finance Docket No. 3569 

In the matter of the application of the Southern Pacific Company, Southern 
Pacific Railroad Company, and the Los Angeles & Salt Lake Railroad Com¬ 
pany for a certificate of public convenience and necessity 

Investigation of the matters and things involved in the above- 
entitled proceeding having been had, and the said commission hav¬ 
ing, on the date hereof, made and filed a report containing its find¬ 
ings of fact and conclusions thereon, which said report is hereby 
referred to and made a part hereof: 

It is ordered , That the application herein be, and it is hereby, 
denied. 

By the commission. 

[seal.] George B. McGintt, 

Secretary. 
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107 Exhibit C. j 

Decision No. 18593. 

j 

The Municipal League, a Voluntary Organization of the 
Citizens of the City of Los Angeles, State of California, 


; 

The Southern Pacific Company, Atchison, Topeka and 
Santa Fe Railway Company, and San Pedro, Los Ange¬ 
les and Salt Lake Railroad Company. 


Case No. 970. 


The Central Development Association of Los Angeles, a 

i 7 

Voluntary Organization of the Citizens of the Citv of Los 
Angeles, State of California, 

vs. 

The Southern Pacific Company, Atchison, Topeka and 
Santa Fe Railway Company, San Pedro and Santa Fe 
Railway Company, San Pedro, Los Angeles And Salt 
Lake Railroad Company. 


Case No. 971. 

• | 

The Civic Center Association of Los Angeles, a Corpora¬ 
tion of the Citizens of the City of Los Angeles,| State of 
California, j 

i 

vs. 

i 

The Southern Pacific Company, The Atchison!, Topeka 
and Santa Fe Railway Company, San Pedro,'Los An¬ 
geles and Salt Lake Railroad Company. 


4—4863a 


i 


i 
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Case No. 972. 

The City of Pasadena, a Municipal Corporation, 


vs. 

Pacific Electric Railway Company, Southern Pacific 
Company, Atchison, Topeka and Santa Fe Railway Com- 
pany, San Pedro, Los Angeles and Salt Lake Railroad 
Company, and City of Los Angeles. 

Case No. 974. 

The City of Pasadena, a Municipal Corporation, 

vs. 

Pacific Electric 1 Railway Company, Southern Pacific 
Company, Atchison, Topeka and Santa Fe Railway* 
Company, San Pedro, Los Angeles, and Salt Lake Rail¬ 
road Company, and City of Los Angeles. 


Case No. 980. 

108 The City of San Gabriel, a Municipal Corporation, 

vs. 

Pacific Electric Railway Company - , Southern Pacific 
Company, Atchison, Topeka and Santa Fe Railway 
Company*, San Pedro, Los Angeles and Salt Lake Rail¬ 
road Company and City* of Los Angeles. 

Case No. 981. 

The City of South Pasadena, a Municipal Corporation, 

vs. 

Pacific Electric Railway Company, Southern Pacific 
Company, Atchison, Topeka and Santa Fe Railway 
Company, San Pedro, Los Angeles and Salt Lake Rail¬ 
road Company and City of Los Angeles. 
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Case No. 983. 

i 

j 

In the Matter of the Application of Southern Pacific Com¬ 
pany and Los Angeles and Salt Lake Railroad Com¬ 
pany for Approval of Agreement for Joint Terminal Fa¬ 
cilities in Los Angeles, California. 

| 

Application No. 3346. Decided July 8,1927| 

Transportation—Steam Railroad—Station Accommoda¬ 
tions—Union Terminal—Trackage Facilities;—Aban¬ 
donment—Extension.—Public convenience land ne¬ 
cessity permit the abandonment of all passenger and 
freight switching on the main line of the Southern 
Pacific Company on Alameda Street, from! College 
Street to East 15th Street, inclusive, in the city of 
Los Angeles. 

Existing Facilities—Extension of—Not Required.-^The ex¬ 
tension of new or present facilities as described in 
the application of Southern Pacific Company and 
Los Angeles and Salt Lake Railroad Company is 
not required by public convenience and necessity. 

i 

Union Terminal—Public Necessity—Track Rearrange¬ 
ment.—The extension of the main lines of defendant 
railroads so as to serve a union passenger terminal 
in that portion of Los Angeles bounded by Com¬ 
mercial, North Main and Redondo Streets, Ajlhambra 
Avenue and the Los Angeles River and the rear¬ 
rangement of passenger and freight routes!inciden¬ 
tal to the convenient and proper operation! of such 
union passenger station and terminal, is required by 
public convenience and necessity. 


i 

i 

i 
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109 Expenses—Ability of Carriers—Not Impaired.— 

The expenses involved therein will not impair the 
ability of the railroad companies to perform their 
respective duties to the public. 

Abandonment—Main-line Tracks.—Public convenience and 
necessity will permit the abandonment by defend¬ 
ants of such portions of their main lines, or the 
operation of all or any portion of the present train 
service thereon as may be incidental to the rear¬ 
rangement of its passenger or freight routes, tracks 
or terminal facilities in connection with the establish¬ 
ment of such union passenger station and terminal. 

Main-line Tracks-^-Joint Use.—The use of so much of the 
terminal main-line tracks of any of defendants by 
any other defendant necessary in the proper opera¬ 
tion of such union station will be in the public in¬ 
terest. 

Cost—Commission’s Estimate.—A union passenger station 
can be constructed by defendants, with incidental 
track arrangement, according to the Commission’s 
plan, at a cost of approximately $10,000,000. 

Union Station—Public Interest.—Such union passenger sta¬ 
tion would be in the public interest and ought to be 
constructed. 

Commission’s Order—Conditional Provision—Interstate 
Commerce Commission Authorization.—The Com¬ 
mission’s order to become effective upon issuance of 
necessary order or certificate by Interstate Com¬ 
merce Commission. Commission’s attorney directed 
to file petition with Interstate body for such authori¬ 
zation. 

Hugh Gordon, for Central Development Association. 

James H. Howard, City Attorney, and Roscoe R. Hess, 

Deputy City Attorney, for City of Pasadena. 

C. W. Durhroic, for Southern Pacific Company. 

A. S. Halsted and Fred E. Pettit, Jr., for Union Pacific 

and Los Angeles and Salt Lake Railroad Company. 

E. W. Camp, for The Atchison, Topeka and Santa Fe 

Railway Company. 
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Frank Karr, for Pacific Electric Railway Company. 

Jess. E. Stephens, City Attorney, Milton Bryon\ Deputy 
City Attorney, and Max Tlielen , Special Counsel, tor City 
of Los Angeles. 

H. H. Sanborn, A. B. Roelil and Spencer Thorpe , for 
W. H. Daum, Intervener. 

H. R. Brashear, for Los Angeles Chamber of Commerce. 

George A. Damon for Regional Planning Commission 
and City Planning Association. 

Will D. Gould, for Northwest Association. 

By the Commission: j 

Opinion. 

The facts and issues primarily involved |in these 
110 proceedings, together with the early history! thereof, 
are to be found in our prior Decisions Nos. $901 and 
9838 herein, and require no repetition here. 

Action of State Supreme Court. 

! 

Subsequent to the rendition of Decision 9838, writs of 
review were obtained from the California Supreme Court 
by The Atchison, Topeka and Santa Fe Railway Company, 
the San Pedro, Los Angeles and Salt Lake Railroad Com¬ 
pany, and the Southern Pacific Company, and on! Decem¬ 
ber 19, 1922, that court annulled our said Decision No. 
9838 upon the ground that, by reason of the enactment by 
Congress of certain amendments to the Interstate Com¬ 
merce Act in 1920: 

“Full power and authority over the matter of uiiion ter¬ 
minal depot facilities of the railroads who are largely en¬ 
gaged in interstate commerce * * * has been vested in the 
Interstate Commerce Commission under the terms of said 
amendatory act of 1920, and that by virtue thereof the 
Railroad Commission of California * * * has been di¬ 
vested of the power, authority and jurisdiction oVer that 
subject, sought by it to be exercised in the sevelral pro¬ 
ceedings before it and by the order presented for review 
herein.” ( The A., T. & S. F. Ry. Co. vs. Railroad Com¬ 
mission, 190 Cal, 214; 211 Pac. 460.) 
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Action of United States Supreme Court. 

Affirming this result, but upon narrower grounds, the 
United States Supreme Court, in proceedings brought be¬ 
fore it under writs of certiorari obtained by this Commis¬ 
sion, declared, on April 7, 1924, that the only question be¬ 
fore it was ‘ 4 whether the power to direct a new union sta¬ 
tion with its incidents is committed exclusively to the In¬ 
terstate Commerce Commission under the Act of 
111 1920,” and held that: 

“Until the Interstate Commerce Commission shall 
have acted under paragraphs 18 to 21 of section 402 
of the Transportation Act, the respondent railways can not 
be required to provide a new interstate union station and to 
extend their main tracks thereto as ordered by the State 
Kail road Commission.” 

The court further said that such action requires: 

“a certificate of the Interstate Commerce Commission as a 
condition precedent to the validity of any action by the 
carriers or of anv order bv the State Commission,” to»- 
gether with a finding “that the expense involved will not 
impair the ability of the carriers concerned to perform their 
duty to the public.” (Railroad Commission vs. Southern 
Pacific Company) 264 IT. S. 351; 68 L. ed. 713.) 

Action of Interstate Commerce Commission 

Subsequent to the rendition of the California Supreme 
Court’s decision above mentioned, but prior to that of the 
United States Supreme Court, the city of Los Angeles 
filed with the Interstate Commerce Commission a petition 
asking that these carriers lie required to erect a union 
passenger station in the city of Los Angeles substantially 
in the manner ordered by this Commission in its Decision 
Xo. 9838 (I. C. C. Docket Xo. 14778). With reference to 
this action, the United States Supreme Court declared that 
the course pursued by the city of Los Angeles was correct. 
This Commission intervened on behalf of the city in said 
proceeding, and after lengthy hearings, the Interstate Com¬ 
merce Commission, on July 6, 1925, issued its order. 
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Upon the rendition of the decision of the United States 
Supreme Court two other applications were filed iwith the 
Interstate Commerce Commission. In the first of these 
(Finance Docket No. 3556), the Southern Pacific Company 
and Southern Pacific Railroad Company sought authority 
to abandon main line train operation over a portioii of their 
railroad along Alameda street in Los Angeles.; In the 
second (Finance Docket No. 3569), these companies 
112 and the Los Angeles and Salt Lake Railroad Com¬ 
pany together sought from the Interstate Commerce 
Commission certificates of public convenience and ^necessity 
approving a plan for the joint use of the present Southern 
Pacific passenger station in Los Angeles (sometimes re¬ 
ferred to as the “Arcade station”) by said companies sub¬ 
stantially in the manner requested several yeari ago by 
these carriers in Application No. 3346 before this Com¬ 
mission, which application had been dismissed by us in our 
Decision No. 9838 herein. In its Decision of July 6, 1925, 
above mentioned, the Interstate Commerce Commission 
found that public convenience and necessity does not re¬ 
quire the construction proposed and described in | this con¬ 
nection, and the application of these carriers involving au¬ 
thority to construct extensions looking toward shell joint 
use of the said Southern Pacific station (Financje Docket 
No. 3569) was denied. 

Upon the issue presented by the complaint of the city of 
Los Angeles, however, the Interstate Commerce Commis¬ 
sion declared that the service afforded by the present pas¬ 
senger stations of the Atchison, Topeka and Santa Fe Rail¬ 
way and Los Angeles and Salt Lake Railroad is “unreason¬ 
able and inadequate,” and that the expenditure <j>f consid¬ 
erable sums of money must at once be made in order to pro¬ 
vide reasonable and adequate facilities in lieu thereof; that 
railroad service, except industrial freight-switchiiig service, 
be eliminated from Alameda street, and that shch action 
will force the Southern Pacific Company either to provide 
new means of access to its Arcade station or to' abandon 
the same and provide other facilities, the expenditure of 
substantial sums of money being required on th|e part of 
this carrier in either event. The Interstate body then 
found that these carriers are in a position to provide rea¬ 
sonable and adequate station facilities, and that! “the ex- 
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pense involved will not impair their ability to per¬ 
ils form their duties to the public. ” Thus the first 
requirement of the United States Supreme Court was 

met. 

We shall not here recount in detail the discussion of the 
Interstate Commerce Commission upon the general sub¬ 
ject of a union passenger terminal in Los Angeles. Suffice 
it to say that that body approved the selection of a site for 
such a union passenger terminal within a described area 
near the Plaza in Los Angeles which had been made in our 
Decision Xo. 9838 herein, and, upon consideration of the 
evidence before it, and after a discussion of the advantages 
of such a solution of this problem, it declared that, in its 
opinion, a union passenger terminal could be erected upon 
the said Plaza area in compliance with our former order 
for a sum aggregating approximately $9,500,000 or at a new 
money cost of about $5,500,000. A large portion of this 
particular site is already owned by the Southern Pacific 
Company. The Interstate Commerce Commission further 
declared that future extensions or enlargements at the 
Arcade site would be considerably more expensive, in its 
opinion, than at the Plaza area, and it added that 

Adequate and convenient union passenger terminal fa¬ 
cilities can be provided in the Plaza area at a considerable 
less net new money cost than less adequate and convenient 
facilities under applicants’ Arcade plan, and for approxi¬ 
mately the same net new money cost as a union passenger 
terminal of more questionable merit on the present Arcade 
site.” 

The Interstate Commerce Commission then made the 
following findings: 

“1. That the present and future public convenience and 
necessity permit the abandonment of operation of all pas¬ 
senger and freight train service, except industrial freight- 
switching service, on the main line of the Southern Pacific 
on Alameda street from College street to East Fifteenth 
street, inclusive, in the city of Los Angeles, California. 

2. That neither the present nor future public con- 
114 venienee and necessity require or will require the 
construction or extension by applicants of new or 
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existing* main lines of railroad in the city of Los Angeles, 
California, as described in the application in Finance 
Docket No. 3569. 

3. That the present and future public convenience and 
necessity require and will require (a) the extension by de¬ 
fendants of their respective main lines of steam railroad in 
the city of Los Angeles, California, so as to reach and 
properly serve any union passenger station and terminal 
within that portion of said city bounded by Comhiercial 
street, North Main street, Redondo street, Alhambra 
avenue, and the Los Angeles River, which thev or! anv of 
them may construct and establish in accordance with a law¬ 
ful order of the Railroad Commission of California, find (b) 
the extension of their respective main lines so as properly 
to provide for the rearrangement of passenger andj freight 
routes incident to the convenient and proper operation 
of such union passenger station and terminal. 

4. That the extensions referred to in the preceding para¬ 
graph are reasonably required in the interest of thb public 
convenience and necessity, and that the expense involved 
therein will not impair the ability of defendants to perform 
their respective duties to the public. 

5. That, in addition to the abandonment of service on 
Alameda street as above authorized, the present and future 
public convenience and necessity permit the abandonment 
by defendants of such portions of their respective main 
lines of steam railroad in the city of Los Angeles, Cali¬ 
fornia, or of the operation of all or any portion! of the 
present interstate train service thereon as may be inciden¬ 
tal to the rearrangement of passenger and freight j routes, 
of tracks, and of terminal facilities, made necessary or 
proper in connection with the construction and establish¬ 
ment by defendants, in accordance with a lawful order of 
the Railroad Commission of California, of a union passen¬ 
ger station and terminal within that portion of said bity de¬ 
scribed in paragraph 3 above. 

6. That the use by any defendant steam carriers of so 
much of the terminal main-line track or tracks of any of the 
other defendant steam carriers in the city of Los Angeles, 
California, as may be incidental, and necessary or con¬ 
venient, to the proper operation of any such union passenger 
station and terminal as defendants, or any of them, in ac- 
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cordanee with a lawful order of (lie Railroad Commission 
of California, may construct and establish in that portion 
of said city described in paragraph 3 above, is in the public 
interest and is practicable, without substantially impairing 
the ability of the carrier or carriers owning or entitled to 
the enjoyment of such track or tracks to handle its or their 
own business. 

An order will be entered denying the application in Fi¬ 
nance Docket Xo. 3569. IVe are not advised what 
115 action, if any, the Railroad Commission of Cali¬ 
fornia will take in connection with these matters, and 
under the existing circumstances we will issue no certifi¬ 
cates or further orders at this time. We will retain juris¬ 
diction of Xo. 14778 and Finance Docket No. 3556 for the 
purpose of making such further findings and orders and 
issuing such certificates as the record warrants. The 
findings and order now made are based upon the present 
record and upon the plans presented to us. If, in the 
development of a union passenger terminal plan, the carriers 
or the Railroad Commission of California evolve a plan 
considerable more extensive than, or materially different 
from, a plan for a station within the Plaza area as here 
considered to be in the public interest, our ultimate findings 
as to the public convenience and necessity, and as to im¬ 
pairment of the carriers ’ ability to handle their own traffic 
and to perform their duties to the public, will of course be 
based upon a consideration of those facts rather than upon 
the present record.” 

Thus the Interstate Commerce Commission provided for 
compliance with the second requirement of the United 
States Supreme Court. 


Further Proceedings Before this Commission 

Subsequent to the rendition of this decision, and upon 
request of certain of the parties to these proceedings, this 
Commission reopened the above-entitled matters for further 
consideration and determination. Hearings were had be¬ 
fore the Commission sitting en banc; evidence was taken 
from a large number of interested persons dealing with 
the subject from every angle, and voluminous briefs have 
been filed. 
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In view of our previous findings and order herein, and 
of the order and decision of the Interstate Commence Com¬ 
mission relating to this matter, it would appear; that in 
these reopened proceedings the chief question before us is 
whether, since the rendition of our Decision No. 9838 herein, 
any facts have developed or any events have occurred of 
such character as to justify action on our jpart re- 
116 versing the position which we have heretofore taken 
in this matter. 

At the hearings in the reopened proceedings, after mak¬ 
ing certain technical objections to our jurisdiction to pro¬ 
ceed further with these matters—which objections wer& 
overruled—the carriers again presented their plan for a 
solution of the passenger terminal problem in LoslAngeles 
by the use of separate facilities, including the joint use of 
the Arcade station of the Southern Pacific Company by that 
Company and the Salt Lake Railroad Company, together 
with the erection of a new station on the part of the Santa 
Fe at its present passenger station site. While kve have 
listened to this testimony and have received briefs dealing 
with the subject, it is our opinion that, in view of tlje action 
of the Interstate Commerce Commission in this matter, we 
could not now—even if we were so disposed—authorize or 
direct the execution of this plan. The proposal ofj the car¬ 
riers, as presented to us in these reopened proceedings, is 
in all essential respects similar to that formerly presented 
to us in Application 3346, heretofore dismissed byj us, and 
also to that presented to the Interstate Commerce Commis¬ 
sion in Finance Docket No. 3569, which was denied. Ex¬ 
cept for slight changes in detail, and save for certain other 
minor changes in the proposed participation of the Pacific 
Electric Railway Company in the plan, it is the Same as 
hereinbefore dismissed. Although in these reopened pro¬ 
ceedings we have given full opportunity for the production 
of all testimony desired to be offered in support of this 
plan for separated facilities, nothing, in our opinion, has 
been added to the record already before us in this connec¬ 
tion which would impel us to reverse our former opinion as 
to this proposal. We will, therefore, again disihiss this 
application on the part of the carriers. 
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Since 1 lie date of our Decision No. 9S38, certain of the 
dangerous grade crossings along the Los Angeles 

117 River have been and are being eliminated bv means 
of the erection of viaducts crossing the river and the 

railroad tracks lying adjacent thereto and on both sides 
thereof, under and bv virtue of orders issued bv this Com- 
mission in a proceeding known as Application No. 9671 
filed by the city of Los Angeles, county of Los Angeles, 
Atchison, Topeka and Santa Fe, Los Angeles and Salt Lake 
and Pacific Electric Railway companies. The Alameda 
street grade crossings have not as yet been eliminated, nor 
has the Southern Pacific Company moved to eliminate main 
line train movements thereover—though conditions at these 
crossings are admittedlv becoming worse dav bv dav—save 
by again pressing before this Commission and the Inter¬ 
state Commerce Commission the carriers' plan for separa¬ 
ted facilities herein dismissed. Moreover, the Alameda 
street situation has been somewhat changed and apparently 
aggravated by the interjection of certain Salt Lake trains 
using a portion of that street as a means of temporary ac¬ 
cess to the Arcade station. Some freight movements have 
been transferred by the Southern Pacific Company from 
Alameda street to the river bank tracks, but the evidence 
indicates that the'situation along that street as a whole is no 
less aggravated than it was at the time of our former order 
herein. 

"Much evidence was introduced bv the carriers in those 
reopened proceedings dealing with certain proposed parti¬ 
cipation of the Pacific Electric Railway, an electric street 
and inteurban carrier and Southern Pacific subsidiary, in 
the carriers’ separated facilities plan. There were also 
presented a number of proposals for union passenger ter¬ 
minals in the city of Los Angeles differing to a greater or 
less degree from those hitherto filed herein, and located 
both within the so-called Plaza site or area, as defined in 
our Decision No. 9838 herein, and in other locations. 

118 Such proposals were presented by W. H. Dunn, who 
filed a complaint against these carriers (Case No. 

2177) praying for an order directing them to erect a union 
passenger depot at a site on the east bank of the Los An¬ 
geles River between Seventh and Ninth streets; by the Mu¬ 
nicipal League of Los Angeles for a “twin station” with 
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head houses on each side of the river near Sixth street; by 
George D. Hall for a union station to face a new Plaza at the 
junction of Spring street and Sunset boulevard; byj the Al¬ 
lied Architects ’ Association through Charles H. Chehey, for 
a station with head house fronting on Temple street and 
Los Angeles street, with tracks extending north from 
Temple street between Los Angeles and San Pedro 'streets; 
by Joseph A. Stark for a station in an area bounded by 
Los Angeles, San Pedro, First and Market streets, fronting 
on Los Angeles street; by A. I). Austin for a station in an 
area bounded bv First, Plaza, Main and Los Angeles 
streets; and, after inquiry upon our part, a plan prepared 
in the offices of the carriers for a station within the Plaza 
area considerablv greater in extent and different in! charac- 
ter from those heretofore presented for a station within 
that area. 

We have carefullv considered the testimonv adduced in 

» * i 

favor of each of these several proposals, together frith the 
briefs filed in support thereof, and while some of these 
plans appear to possess certain merit, it is our opinion that 
in the case of none of them has evidence or argument been 
produced before us sufficient to justify us in reversing our 
findings and rulings heretofore entered herein ajnd pre¬ 
sented to and approved by the Interstate Commerce Com¬ 
mission. 

In this connection we should state that further testimony 

i * 

was presented, both by the city of Los Angeles and by cer¬ 
tain members of this Commission’s staff, upon the question 
of the availability, accessibility and propriety of tljie Plaza 
area, as defined in our Decision No. 9838 herein, and 
119 in the Decision of the Interstate Commerce Commis¬ 
sion in Docket 14778, for a union passenger terminal 
station in Los Angeles. Much testimony was also adduced 
from various sources dealing with the probable cost of such 
a station. This testimony, in our opinion, fails tolsupport 
the contention made on many occasions bv the carriers that 
this plan involves the expenditure of 4 ‘from twenty-five to 
forty-five millions of dollars.” We find no basis in the evi¬ 
dence before us which would make possible such aj conten¬ 
tion, and we are of the opinion that the findings giade by 
the Interstate Commerce Commission as brieflv outlined 
above, to the effect that an adequate union passenger ter- 


i 

i 

i 

i 
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minal station, together with the necessary facilities for ac¬ 
cess thereto, can be constructed within this area for an 
amount approximately .$9,500,000, and at a net new money 
cost not to exceed approximately $5,500,000, are not subject 
to serious question. Much of the testimony brought before 
us in these reopened proceedings concerned a proposal for 
a union station in the Plaza area presented by George S. 
Hill of this Commission’s staff. (Commission’s Exhibit 
4-b herein.) This proposal is identical in all essential re¬ 
spects to the plan suggested by Mr. Hill before the Inter¬ 
state Commerce Commission, that body having had it before 
it as illustrative of the possibilities of the Plaza area. 

In its analysis of probable costs, the Interstate Commerce 
Commission has set forth its conviction that adequate pass¬ 
enger terminal facilities can be constructed bv these carriers 


in this area, together with all necessarv trackage connec- 
tions and rearrangement for a sum which it declares to be 
reasonable and proper. AYe find in the testimony before 
us no reason to doubt that the findings of probable cost so 
made by the Interstate Commerce Commission are correct, 
and we are of the opinion that adequate passenger terminal 
facilities can be erected upon this site for a cost of 
120 approximately $10,000,000 gross, and of approxi¬ 
mately $5,500,000 net new money. 

The Interstate Commerce Commission has made its find¬ 
ings definitely denying the application of the carriers to 
put into effect their plan for separated passenger terminal 
facilities, and it has also found that upon the rendition of 
a lawful order of this Commission requiring the erection 
of a union passenger depot within this area, under plans 
not materially differing from those presented to it, it will 
issue its certificates in connection with these matters under 
the requirement of the decision of the United States Su¬ 
preme Court. 

AYe shall therefore enter herein an appropriate order. 
The effectiveness of our order herein will be specifically 
conditioned upon the promulgation by the Interstate Com¬ 
merce Commission of such further certificates and findings 
as may be necessary or proper to authorize the construc¬ 
tion, extensions and abandonment herein directed, it being 
our intent and purpose that the further findings and cer¬ 
tificates mentioned by the Interstate Commerce Commis- 
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sion in its Decision in its Docket No. 14778 and its Finance 
Docket No. 3556 be made prior to this order going into 
effect. We will direct our Attorney to call this majtter to 
the attention of the Interstate Commerce Commission by 
proper petition. 

Order. j 

Complaints and an application having been filed, aS above 
entitled, said matters having been reopened for further 
hearing and determination, hearings having been had, tes¬ 
timony having been presented, briefs having beep filed, 
and said matters having been submitted for decision, the 
Commission having considered said testimony and j briefs, 
and being now fully informed in the premises, and j basing 
its order upon the findings hereinbelow set forth 
121 and upon such other findings and statements!of fact 
as are included in the opinion herein: 

It is hereby found as a fact; 

(1) That the present and future public convenience and 
necessity permit the abandonment of operation of all pas¬ 
senger and freight train service, except industrial freight¬ 
switching service, on the main line of the Southerni Pacific 
Company on Alameda street from College street to East 
Fifteenth street, inclusive, in the citv of Los Angeles. 

(2) That neither the present nor future public conven¬ 
ience and necessity require or will require the construction 
or extension of new or existing main lines of railfoad in 
the city of Los Angeles, as described in Application No. 
3346 and in the record adduced herein. 

(3) That the present and future public convenience and 
necessity require and will require (a) the extension by 
defendants in Cases Nos. 970, 971, 972, 974, 980, 981 and 
983 of their main lines of steam railroad in the city of Los 
Angeles, so as to reach and properly serve a union pas¬ 
senger station and terminal within that portion |of said 
citv bounded by Commercial street. North Main! street, 
Redondo street, Alhambra avenue, and the Los Angeles 
River, which they or anv of them mav construct and estab- 
lish in accordance with our order herein, and (b) the ex¬ 
tension of their respective main lines so as properly to 
provide for the rearrangement of passenger and; freight 
routes incidental to the convenient and proper operation of 
such union passenger station and terminal. 
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(4) That the extensions referred to in the preceding 
paragraph are reasonably required in the interest of the 
public convenience and necessity, and that in our opinion 
the expense involved therein will not impair the ability of 
defendants to perform their respective duties to the public. 

(5) That, in addition to the abandonment or serv- 

122 ice on Alameda street as above authorized, the pres¬ 
ent and future public convenience and necessity 

permit the abandonment by defendants of such portions 
of their respective main lines of steam railroad in the 
city of Los Angeles, or of the operation of all or any por¬ 
tion of the present train service thereon, as may be in¬ 
cidental to the rearrangement of passenger and freight 
routes, of tracks, and of terminal facilities, made necessary 
or proper in connection with the construction and establish¬ 
ment by defendants, in accordance with our order herein, 
of a union passenger station and terminal within that por¬ 
tion of said city described in paragraph three (3) above. 

(6) That the use by any defendant steam carriers of so 
much of the terminal main-line track or tracks of any of the 
other defendant steam carriers in the city of Los Angeles 
as mav be incidental, and necessarv or convenient, to the 
proper operation of any such union passenger station as 
defendants or any of them, in accordance with our order 
herein, may construct and establish in that portion of said 
city described in paragraph three (3) above is in the public 
interest and is practicable, without, in our opinion, im¬ 
pairing the ability of the carrier or carriers owning or 
entitled to the enjoyment of such track or tracks to handle 
its or their own business. 

(7) That the present and future public convenience and 
necessity require and will require the construction by de¬ 
fendants, Southern Pacific Company, The Atchison, To¬ 
peka and Santa Fe Railway Company and the Los Angeles 
and Salt Lake Railroad Company, and each of them, of a 
union passenger station within that portion of the city of 
Los Angeles described in paragraph three (3) above, to¬ 
gether with such tracks, connections, and all other terminal 
facilities and additions, improvements or changes in the 

existing railroad facilities of said defendants as 

123 may be reasonably necessary, convenient or inci¬ 
dental to the use of said union passenger station. 
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(8) That, in our opinion, an adequate union passenger 
station can be constructed within the said described!portion 
of said city at a cost of approximately ten millions of dol¬ 
lars, in substantial compliance with the plan outlined in 
Commission’s Exhibit Xo. 4-b herein, which saidiplan is 
hereby found to be in all essential respects similar! to that 
certain plan for a union passenger station in sajid area 
considered bv the Interstate Commerce Commission to be 

* i 

in the public interest in its order and decision of!July 6, 
1925, in its Docket Xo. 14778, to which reference has been 
made hereinabove. 

(9) That said plan for a union passenger station in said 
portion of said city, in our opinion, is and would b|e in the 
public interest and that its construction is practicable, 
without, in our opinion, impairing the ability of th^se car¬ 
riers to perform their respective duties to the public. 

(10) That said construction ought reasonably to be 
made. 

Wherefore, It is hereby ordered: 

(1) That the defendants, Southern Pacific Company, The 
Atchison, Topeka and Santa Fe Railway Company, and the 
Los Angeles and Salt Lake Railroad Companv, and! each of 
them, proceed to construct and thereafter operate !a union 
passenger station within that portion of the cityj of Los 
Angeles bounded by Commercial street, Xortli Maiiji street, 
Redondo street, Alhambra avenue and the Los Angeles 
River, together with such tracks, connections, and q 11 other 
terminal facilities and additions, extensions, improvements 
and changes in the existing railroad facilities of said Com¬ 
panies as may be reasonably neceessarv and incidental to 
the use of said union passenger station, at a cost of approx¬ 
imately ten million dollars, in substantial corhpliance 

124 with the plan outlined in Commission’s Exhibit 4-b 
herein. 

(2) Work upon the construction of said union passenger 
station shall commence within ninety days after tfie effec¬ 
tive date of this order, and shall be completed within three 
vears after said date. 

(3) Upon and after the construction of said union pas¬ 
senger station the operation by defendant Southerik Pacific 

5—1863a 


i 
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Company of passenger and freight train service, excepting 
only industrial freight-switching service during hours here¬ 
inafter to be prescribed by proper authority, over that por¬ 
tion of its railroad between College street and East Fif¬ 
teenth street, inclusive, in the city of Los Angeles, shall be 
abandoned and discontiued. 

This above order shall be and become effective from and 
after the promulgation by the Interstate Commerce Com¬ 
mission of an order issuing and granting proper and suffi¬ 
cient certificates or other appropriate order or orders cov¬ 
ering and authorizing the construction, extensions and 
abandonments herein authorized or directed, it being the 
intent of this Commission that the issuance of such cer¬ 
tificates, or other order or orders on the part of the In¬ 
terstate Commerce Commission shall be and constitute a 
condition precedent to the effectiveness of the said order 
of this Commission. To which end, 

It is hereby further ordered , that the attorney of this 
Commission forthwith file with the Interstate Commerce 
Commission a copy of this order, together with such ap¬ 
propriate petition or application as may be necessary in 
the premises, requesting and praying that the Interstate 
Commerce Commission issue such certificates or other ap¬ 
propriate order or orders as may be requisite or proper in 
order to render this order effective. 


The Railroad Commission reserves the right to make 
such further order or orders in these proceedings relating 
to the construction, operation, modification and abandon¬ 
ment of facilities, to costs and division of costs, 
125 and to all other matters relating thereto, as may be 
determined by the Commission to be just and reason¬ 
able and as public safety, convenience and necessity may 


require. 

It is hereby further ordered , that Application No. 3346, 
as above entitled, be and the same is hereby dismissed. 

Dated at San Francisco, California, this eighth dav of 
July, 1927. 
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126 Exhibit D. 

i 

Before the Interstate Commerce Commission. 

i 

| 

Docket No. 14788. 

i 

! 

City of Los Angeles, Complainant, 


Los Angeles & Salt Lake Railroad Company, | Pacific 
Electric Railway Company, Southern Pacific Company, 
Southern Pacific Railroad Company, Atchison, | Topeka 
& Santa Fe Railway Company, and Union Pacific Rail¬ 
road Company, Defendants. 

I 

Finance Docket No. 3556. 

i 

In the Matter of Application of Southern Pacific Com¬ 
pany and Southern Pacific Railroad Company for a 
Certificate of public Convenience and Necessity, j 

Petition of City of Los Angeles for Issuance of Certificates 

and Making of Final Order. 

i 

Comes now City of Los Angeles, the complainant in said 
Docket No. 14,778, and respectfully petitions the Interstate 
Commerce Commission to grant the relief hereinafter set 
forth and in support of said petition respectfully shows: 

I. In the month of March, 1923, the City of Los Angeles 
filed with the Interstate Commerce Commission its com¬ 
plaint in said Docket No. 14,778 asking that after due hear¬ 
ing and investigation the Commission make its order or 
orders commanding the defendant steam Railroad 
127 carriers, among other matters, to take action as 
follows: 

(1) To construct and thereafter operate and use,a union 
passenger depot and appurtenances on a site located within 
that portion of the City of Los Angeles bounded lj>y Com¬ 
mercial street, North Main street, Redondo street,! Alham¬ 
bra avenue and the Los Angeles River, and to acquire such 
land, if any as may be necessary for said purposfe; 
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(2) To abandon the operation of the main line tracks 
of Southern Pacific Railroad Company on Alameda street 
in the City of Los Angeles from College street to East Fif¬ 
teenth street, inclusive, for the operation of passenger 
trains and also freight trains except local freight switch¬ 
ing; and 

(3) To construct or acquire such structures, facilities, 
tracks and other property, to make such extensions or 
abandonments of railroad lines or other facilities or of the 
operation thereof, and to arrange for such joint or other 
use of tracks or terminal facilities then constructed or to 
be constructed, within the City of Los Angeles, as may 
be reasonably necessary and incidental as a part of and 
in furtherance of the matters specified in the prayer for 
relief or any portion thereof. 

The Citv also asked this Commission to make such other 
or further order or orders in furtherance of the relief 

j 

asked for as the Commission might find to be just and 
equitable and in the public interest. 

The area within which this Commission was thus asked 
to order the defendant carriers to construct and thereafter 
use a union passenger depot and appurtenances was the 
identical area which had theretofore been specified by the 
Railroad Commission of California in its Decision No. 


9838, made on December 6, 1921, in the Los Angeles Union 
Passenger Depot Cases, copy of which decision is attached 
as Exhibit No. 3 to the complaint of the city of Los 
Angeles in said Docket No. 14,778. In said Decision No. 
9838, all 5 members of the Railroad Commission of Cali¬ 
fornia concurred. 


Public hearings in said Docket No. 14,778 were held be¬ 
fore Commissioner Clyde B. Aitchison in Los Angeles on 
July 5, 6, 7, 9, 10 and 11, 1923, and before Examiner Joseph 
F. Eshelman on June 19, 20 and 21,1924. The entire 
128 record of the Railroad Commission of California in 


the proceedings which culminated in said decision 
of December 6, 1921, was made a part of the record of this 
Commission in said Docket No. 14,778. 

On July 6, 1925, this Commission made and filed its de¬ 
cision in said Docket No. 14,778 and in Finance Dockets 
Nos. 3,556 and 3,569, which had been consolidated with said 
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Docket No. 14,778 for hearing and decision. (100 I. C. C. 
421.) | 

In its said decision, this Commission, after making a 
careful and exhaustive review of the record in itsibearing 
on every issue in the proceeding, made the following find¬ 


ings : 


1. That the present and future public convenience and 
necessity permit the abandonment of operation of all pas¬ 
senger and freight train service, except industrial;freight¬ 
switching service, on the main line of the Southern Pacific 
on Alameda street from College street to East Fifteenth 
street, inclusive, in the City of Los Angeles, Califi 

2. That neither the present nor future public convenience 
and necessity require or will require the construction or 
extension by applicants of new or existing main lines of 
railroad in the City of Los Angeles, Calif., as described 
in the application in Finance Docket No. 3569. 

(Note. This was the so-called Carrier Plan. The appli¬ 
cation in said Finance Docket No. 3569 was denied by 
formal order of this Commission.) 

3. That the present and future public convenience and 
necessity require and will require (a) the extension by de¬ 
fendants of their respective lines of steam railroad in the 
City of Los Angeles, Calif., so as to reach and properly 
serve any union passenger station and terminal j without 
that portion of said city bounded by Commercial street, 
North Main street, Redono street, Alhambra avenue and 
the Los Angeles River, which they or any of thbm may 
construct and establish in accordance with lawful order 
of the Railroad Commission of California, and (b) the ex¬ 
tension of their respective main lines so as properly to 
provide for the rearrangement of passenger andj freight 
routes incidental to the convenient and proper operation 
of such union passenger station and terminal. 

4. That the extensions referred to in the proceding para¬ 
graph are reasonably required in the interest of the public 
convenience and necessity, and that the expense involved 
therein will not impair the ability of defendants to perform 

their respective duties to the public. 

129 5. That, in addition to the abandonment of service 

on Alameda street as above authorized, the present 
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and future public convenience and necessity permit the 
abandonment by defendants of such portions of their re¬ 
spective main lines of steam railroad in the City of Los 
Angeles, Calif., or of the operation of all or any portion 
of the present interstate train service thereon as may be 
incidental to the rearrangement of passenger and freight 
routes, of tracks, and of terminal facilities, made necessary 
or proper in connection with a lawful order of the Railroad 
Commission of California, of a union passenger station 
and terminal within that portion of said city described in 
paragraph 3 above. 

6. That the use bv anv defendant steam carrier of so 

» • 

much of the terminal main-line track or tracks of any of the 
other defendant steam carriers in the City of Los Angeles, 
Calif., as may be incidental, and necessary or convenient, 
to the proper operation of any such union passenger station 
and terminal as defendants or any of them, in acordance 
with a lawful order of the Railroad Commission of Cali¬ 
fornia, may construct and establish in that portion of said 
city described in paragraph 3 above, is in the public in¬ 
terest and is practicable, without substantially impairing 
the ability of the carrier or carriers owning or entitled to 
the enjoyment of such track or tracks to handle its or their 
own business. 


The Commission entered an order denying the applica¬ 
tion in Finance Docket Xo. 3569, covering the so-called 
Carrier Plan. 

The Commission further said: 


“We are not advised what action, if any, the Railroad 
Commission of California will take in connection with these 


matters, and under the existing circumstances we will 
issue no certificates or further orders at this time. We will 


retain jurisdiction of Xo. 14,778 and Finance Docket Xo. 
3556 for the purpose of making such further findings and 
orders and issuing such certificates as the record warrants.” 


IT. Subsequent to said decision of this Commission, 
namely, on October 3, 1925, the Railroad Commission of 
California madb and entered its orders instituting further 
hearings on thb subject of the passenger station facilities 
of the three steam railroads in Los Angeles, Hearings 
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were thereafter held on said subject on 27 days from No¬ 
vember 30, 1925, to August 11, 1926, inclusive. Testimony 
covering 2,959 additional pages of the record was taken. 

The proceedings were finally submitted on briefs on 
130 August 11, 1926, at which time the Railroad Com¬ 
mission had before it the testimony of 85 witnesses 

• * l 

covering 5,492 pages of the record and also 302 exhibits. 

Thereafter, on July 8, 1927, the Railroad Commission of 
California made and tiled its Decision No. 18,593 in said 
proceedings. This decision was concurred in by all 5 mem- 
bers of the Railroad Commission, 4 of whom became mem¬ 
bers of the Commission subsequent to the Commission’s 
said Decision No. 9,838 of December 6, 1921. A tpie copy 
of said Decision No. 18,593 is attached to this petition, 
marked “Exhibit A,” and made a part hereof. A true copy 
of Railroad Commission’s Exhibit 4(b), which is'referred 
to in tiie order in said Decision No. 18,593, is attached to 
this petition, marked “Exhibit B” and made a paijt hereof. 

After making findings of fact identical with the find¬ 
ings made by the Interstate Commerce Commission in its 
said decision of July 6, 1925, together with a number of ad¬ 
ditional findings, tlie Railroad Commission of California 
made and entered its order as follows: 

(1) That the defendants, Southern Pacific Company, The 
Atchison, Topeka & Santa Fe Railway Company^ and the 
Los Angeles and Salt Lake Railroad Company, and each of 
them, proceed to construct and thereafter operate a union 
passenger station within that portion of the CitK r of Los 
Angeles bounded by Commercial street, North Main street, 
Redondo street, Alhambra avenue and the Los! Angeles 
River, together with such tracks, connections, and all other 
terminal facilities and additions, extensions, improvements 
and changes in the existing railroad facilities of said com¬ 
panies as may be reasonably necessary and incidental to 
the use of said union passenger station, at a cost ofj approxi¬ 
mately ten million dollars ($10,000,000.00), in substantial 
compliance with the plan outlined in Commission 1 
4-b herein. 

(2) Work upon the construction of said union passenger 
station shall commence within ninety (90) davs after the 


s Exhibit 
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effective date of this order, and shall be completed within 
three (3) years after said date. 

131 (3) Upon and after the construction of said union 

passenger station the operation by defendant South¬ 
ern Pacific Company of passenger and freight train ser¬ 
vice, excepting only industrial freight switching service 
during hours hereinafter to be prescribed by proper author¬ 
ity, over that portion of its railroad between College street 
and East Fifteenth street, inclusive, in the City of Los An¬ 
geles. shall be abandoned and discontinued. 


The general area within which said union passenger sta¬ 
tion is to be constructed, as said area is described in said 
paragraph (1) of said order, is the identical area which 
was designated in the Railroad Commission's said deci- 
sion Xo. 9,838 of December 0, 1921, and was specified in the 
Interstate Commerce Commission’s said finding of fact in 
its said decision of July 6, 1925, herein. 

The portion of the railroad operated by the Southern 
Pacific Company, as referred to in said paragraph (3) of 
said order, is located on and along Alameda street in the 


Citv of Los Angeles. 

The Railroad Commission's said order of July 8, 1927, 
further provides as follows: 


“This above order shall be and become effective from and 
after the promulgation by the Interstate Commerce Com¬ 
mission of an order issuing and granting proper and suffi¬ 
cient certificates or other appropriate order or orders cov¬ 
ering and authorizing the construction, extensions and 
abandonments herein authorized or directed, it being the 
intent of this Commission that the issuance of such certifi¬ 
cates or other order or orders on the part of the Interstate 
Commerce Commission shall be and constitute a condition 
precedent to the effectiveness of the said order of this Com¬ 
mission.” 


Said order further dismissed a proceeding known as Ap¬ 
plication Xo. 3,346 in which certain of the steam railroad 
carriers asked the Railroad Commission for authority to 
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make effective the so-called Carrier Plan for separate pas¬ 
senger terminal facilities. This is substantially the 
132 same plan which the Railroad Commission had 
found to be not in the public interest and dismissed 
in its said Decision Xo. 9,838 of December 6, 1921, and as 
to which the Interstate Commerce Commission made the 
same finding when it entered its order of July 6, 1925, dis¬ 
missing said Finance Docket Xo. 3,569. 

III. Subsequent to this Commission’s said decision of 
July 6, 1925, namely, at a special election held on April 
30,1926, the electors of the City of Los Angeles overwhelm¬ 
ingly voted for the affirmative on the question of j whether 
a union railway passenger terminal for all steam railroads 
should be established in the City of Los Angeles, the rail¬ 
roads at said election vigorously urged the electors to 
vote for the negative and in support of their position urged 
upon the electors the so-called Carrier Plan for separate 
passenger station facilities, which plan the Railroad Com¬ 
mission of California and this Commission had found and 
declared to be not in the public interest. 

At the same election, there was also submitted to the 
electors the question whether a union railway passenger 
terminal should be constructed in the general area (fre¬ 
quently referred to as the Plaza area) theretofore desig¬ 
nated and described by the Railroad Commission jand this 
Commission in their said respective decisions. The ques¬ 
tion was so worded that there were pitted against tile affirm¬ 
ative not merely such electors as did not favor any union 
railway passenger terminal at all, but also all who! favored 
any of the other numerous suggested locations. Xevertlie- 
less, a majority of the electors voted in support! sa id 
Plaza area. 

IV. Paragraph (3) of section 3 of the Interstate Com¬ 
merce Act, as amended on February 28, 1920, read$ in part 
as follows: 


133 “All carriers, engaged in the transportation of 
passengers or property, subject to the provisions of 
this act, shall, according to their respective powers, afford 
all reasonable, proper and equal facilities for the inter¬ 
change of traffic between their respective lines, and for the 
receiving, forwarding and delivering of passengers Or prop- 
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erty to and from their several lines and those connecting 
therewith. 


* * y y 


In Hastiugs Commercial Chib v. Chicago, Milwaukee d 
St. Paul Rg. Co ., G9 I. C. C. 481), this Commission, speaking 
through Commissioner Atchison, said (p. 41)4): 

“The cases are numerous holding that depots , platforms, 
spur or side tracks, station grounds and elevators are parts 
of ra i 1 road facilities. ’’ 

In St. Louis d S. F. R. Co. v. Miller, 31 Okl. 801, 123 Pac. 
1047, the Supreme Court of Oklahoma held (p. 1049): 

“The term ‘facilities' as used in section 20, Art. 9 of the 
Constitution (of Oklahoma), includes a railroad depot." 

In its said decision of July 0, 1925, herein, this Commis¬ 
sion expressly and, we believe, inevitably assumed that the 
above quoted provision of paragraph (3) of section 3 of the 
Interstate Commerce Act, as amended, 

“makes it the dutg of carriers to maintain union-station 
facilities in a case where separate facilities would not be 
reasonable and proper/’ 

Nevertheless, the Commission failed to find in the act any 
provision conferring upon it specifically the authority to 
make an affirmative order requiring the carriers to perform 
the duties specified in said portion of paragraph (3) of 
section 3 of the act. 

Prior to this Commission's said decision of July G, 1923, 
herein, it had been held in three decisions, one by this Com¬ 
mission and two by the courts of last resort of the states of 
New York and Ohio, respectively, that this Commission has 
the authority to 1 make an affirmative order requiring car¬ 
riers to observe the duties prescribed by said portion 
134 of said paragraph (3) of section 3 of the act. 

In Pittsburgh d West Virginia Rail wag Co. v. 
Lake Erie , Alliance and Wheeling R. R. et al. , 81 I. C. O. 
333, this Commission held (p. 334): 

“In our opinion, under that portion of paragraph (3) 
of section 3 of the act which requires that all carriers shall, 
according to their respective powers, afford all reasonable, 
proper and equal facilities for the interchange of traffic be- 
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tween their respective lines, we have power to dealj with the 
issue here presented and to wake an affirmative]order in 
the premises if warranted by the record.” 

In People ex rel. New York Central R. Co. v. Public Ser¬ 
vice Commission of New York, 233 X. Y. 113, 11^-121, 135 
N. E. 195, 22 A. L. R. 1073, the Court of Appeal? of New 
York decided that under the provisions of said portion of 
paragraph (3) of section 3 of the act, as amended, this 
commission has the exclusive authority to require carriers 
to construct connecting tracks for the interchange! of traffic 
a portion of which is interstate traffic. On March 13, 1922, 
the Supreme Court of the United States (258 U. Si 621) de¬ 
nied a petition for a writ of certiorari. 

In Lake Erie, A. & W. R. Co. v. Public Utilities]Commis¬ 
sion of Ohio, 109 Ohio St. 103, 141 X. E. 847, thejSupreme 
Court of Ohio reached the same conclusion on the Subject of 
this Commission’s authority to issue orders requiring the 
performance by carriers of the duties prescribed by said 
portion of paragraph (3) of section 3 of the Act. 

In the Los Auricles Union Pc pot case (264 U. S. 331), it 
appeared that the Supreme Court of the United States 
knew that the City of Los Angeles had filed its complaint 
with this Commission in said Locket Xo. 14,778 herein and 
that in said complaint the City had asked for an affirmative 
order requiring the defendant steam railroad carriers to 
construct and operate a union passenger depot iif the City 
of Los Angeles. In the next to the last paragraph of its de¬ 
cision, the Supreme Court said: 


135 “IVe were advised by statements at the! bar that 
after the California Supreme Court handed down 
its decision in this case, the City of Los Angeljes filed a 
petition with the Interstate Commerce Commission ask¬ 
ing for an order to provide, maintain and use a Union sta¬ 
tion, that a hearing followed and that, pending! the deci¬ 
sion in this court, the matter is held under consideration.” 


Understanding clearly the nature of the relief which the 
City of Los Angeles had asked from this Commission, the 
Supreme Court continued: 

i 

“For the reasons given we think the course taken by the 
City of Los Angeles was the correct one 
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Subsequent to this Commission's said decision of July 6, 
1925, herein, it has been held in two decisions, one by this 
Commission and one by the Supreme Court of the United 
States, that this Commission has the authority to make an 
affirmative order requiring carriers to perform the duties 
prescribed by said portion of said paragraph (3) of section 
3 of the Act. 

In Chamber of Commerce, Breckenridge, Texas v. Wich¬ 
ita Falls, Banger (C Fori Worth B. Co., 109 I. C. C. 81, de¬ 
cided on March 4, 1926, the complaint was for the establish¬ 
ment of connections between tracks of two defendant rail¬ 
roads. At page 82, this Commission said: 

“The Ranger line and the Eastland, "Wichita Falls & Gulf 
challenge our jurisdiction to grant the relief prayed for. 
Under that portion of paragraph (.9) of section d of the a t 
which requires that all carriers shall, according to their re¬ 
spective powers, afford all reasonable, proper and equal 
facilities for the interchange of traffic between their re- 
spective lines, tee hare the potrer to make an af/irmatire 
order if warranted by the record. Pittsburgh <0 U'cst Vir¬ 
ginia By. Co. v. L. E. A. (0 W. B. J*\, 81 I. C. C. 333.” 

In Alabama ck Vicksburg Bail way Company v. Jackson 
(0 Eastern Bail tray Company, 271 U. S. 244, decided on May 
24, 1920, the Supreme Court of the United States said: 

136 “In matters relating to the construction, equip¬ 
ment, adaptation and use of interstate railroad lines, 
with the exceptions specifically set forth in Par. 22, Con¬ 
gress has vested in the Commission the authority to find 
the facts and thereon to exorcise the necessary judgment. 
The Commission’s power under Par. 3 of Sec. 3 to require 
the establishment of connections between the main lines of 
carriers was asserted by it in Pittsburgh & W. V. B. Co. v. 
Lake Erie , A. <& W. B. Co.. 81 I. C. C. 333, a case de¬ 
cided after the withdrawal by the Jackson & Eastern of 
its application to the Commission for leave to make the 
junction at Curran’s Crossing, and in Chamber of Com¬ 
merce v. Wichita Falls, B. & Ft. W. B. Co., 109 I. C. C. 
81. That its jurisdiction is exclusive was held in People ex 
rel. Neic York C. B. Co. v. Public Sendee Commission, 233 
N. Y. 113, 119-121, 22 A. L. R. 1073, 135 X. E. 195. Com- 
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pare Lake Erie, A. <£• TU. /?. Co. v. Public Utilities Com¬ 
mission, 109 Ohio St. 103, 141 N. E. 847.” j 

Your petitioner very respectfully submits that uhder the 
provisions of said portion of paragraph (3) of section 3 of 
the Interstate Commerce Act, as amended, and unjlcr said 
decisions, this Commission has full and complete power 
and authority to make said affirmative order requested by 
the City of Los Angeles in the prayer of its ccjmplaint 
herein. In its prayer in the present petition, the City will 
ask, very respectfully and earnestly, that said relief be now 
granted. 

V. Subsequent to this Commission's said decision of 
July 6, 192b, herein, the defendant carriers made public 
announcement to the Railroad Commission of California 
during the course of one of the hearings before thjat Com¬ 
mission, that tliev would conduct legal warfare unto the 
next generation, if necessarv, against anv order! of anv 
public authority requiring them to carry out any passenger 
terminal plan in Los Angeles other than their own so-called 
Carriers’ Plan. 

Subsequent to the making of the Railroad Commission’s 
said decision of July 8,1927, namely, on July 9, 1927, 
137 the defendant carriers made public announcement 
through the press of the City of Los Angeles that 
tliev will now again go to court on the ground that the Rail- 
road Commission of California did not have the [jurisdic¬ 
tion to render its said decision of July S, 1927. 

In view of said attitude of the defendant carriers, your 
petitioner deems it proper to submit to the Commission cer¬ 
tain considerations on the subject of future litigation. 

A period of approximately 2 years and 4 months inter¬ 
vened between the Railroad Commission’s said Decision No. 
9,838 of December 6, 1921, and the decision of the Supreme 
Court of the United States on said order, rendered on April 
7, 1924. | 

If the Supreme Court of the United States should here¬ 
inafter decide, on review of the Railroad Comihission’s 
said decision of July 8, 1927, that this Commissioij has the 
sole and exclusive authority to make an affirmative order 
requiring the defendant steam railroads to construct and 
operate a union passenger terminal in the City of Los 


126 


UNITED STATES OF AMERICA EX REL., ETC., VS. 

Angeles, as prayed for by the City in the complaint in said 
Docket No. 14,778 herein, then, unless in the meantime this 
Commission has made such order, it would be necessary 
for the Citv of Los Angeles, after a further delav of at 
least two years, to come before this Commission again and 
ask for such order. The defendant carriers could then seek 
to prosecute another appeal to the Supreme Court of the 
United States, on other grounds, which appeal, if permitted, 
would presumably take another two years, or thereabouts. 

As already stated, your petitioner is fully convinced that 
this Commission has full power and authority to make the 
affirmative order prayed for. If the Commission should 
still entertain doubts on the question of law involved, your 
petitioner nevertheless very earnestly prays that the Com¬ 
mission, in the interest of securing a final decision by the 
Supreme Court of the United States without any fur- 
138 tlier delav than is necessary under the circumstances, 
now make the order praved for by the Citv of Los 
Angeles. If the defendant carriers decide to litigate that 
order, the Railroad Commission’s said order and this Com¬ 
mission’s order could be reviewed by the Supreme Court of 
the United States at one and the same time and all questions 
of law and fact decided by that tribunal in one further, final 
decision. 


VI. This Commission now has before it in these proceed¬ 
ings a remarkably complete and thorough record, consist¬ 
ing not merely of the testimony taken by it but also of the 
entire record on which the Railroad Commission of Cali¬ 
fornia rendered its said Decision No. 9,838 of December 
6,1921. 

In its said decision of July 6, 1925, this Commission has 
already decided every material issue of fact in favor of the 
City of Los Angeles and has, in effect, decided that on the 
merits the City is entitled to the relief for which it asks. 

Before taking further action, the Commission desired 
only to be advised as to what further action the Railroad 
Commission of California would take. The California Com¬ 
mission has now acted and this Commission is being ad¬ 
vised as to the action taken. 

This Commission is now in a position to act under the 
jurisdiction which it expressly retained for the purpose of 
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“making such further findings and orders and issuing such 
certificates as the record warrants.” 

The petitioner very respectfully asks that without the 
introduction of further testimony and without any further 
proceedings unless an oral argument on the existing record 
be deemed desirable, the Commission now issue tjhe cer¬ 
tificates and make the order hereinafter specified. 
1.39 Wherefore, the City of Los Angeles respectfully 
prays that the Interstate Commerce Commission 
now take action as follows: 

1. Issue its certificates in accordance with its findings 

Xos. 1 to 6, inclusive, heretofore made herein and Appear¬ 
ing in 100 I. C. C. 459-460. ! 

2. Make its order directing the defendants Southern Pa¬ 
cific Company, The Atchison, Topeka & Sana Fe Railway 
Company and Los Angeles and Salt Lake Railroad Com¬ 
pany, and each of them, to construct and thereafter oper¬ 
ate a union passenger station and appurtenancesj within 
that portion of the City of Los Angeles bounded by Com¬ 
mercial Street, North Main Street, Redondo Street, Al¬ 
hambra Avenue and the Los Angeles River, together with 
such tracks, connections and all other terminal facilities, 
and additions, extensions, improvements and changejs in the 
existing railroad facilities of said companies as may be 
reasonably necessary and incidental to the use of saijd union 
passenger station, and to acquire such land, if any, |as may 
be necessary for said purpose, at a total cost of Approxi¬ 
mately ten million dollars ($10,000,000.00) in substantial 
compliance with the plan outlined in “Exhibit B” attached 
to this petition. 

3. Make such additional findings and orders, issue such 
further certificates and grant such other and further re¬ 
lief in furtherance of the relief herein asked for as the Com- 
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mission may find to be just and equitable and in the public 
interest. 


Dated at Los Angeles, California, this 25th day of July, 
1927. 

: CITY OF LOS ANGELES, 

By JESS E. STEPHENS, 

City Attorney, 

Bv MILTON BRYAN, 

Deputy City Attorney, 

Byrne Building, Los Angeles, California. 


MAX THELEN, 

Special Counsel, 

Balfour Building, 

San Francisco, California. 


(Here follows diagram marked page 140.) 
141 Exhibit E. 


Interstate Commerce Commission. • 


Los Angeles Passenger Terminal Cases. 

No. 1477S 1 . 


City of Los Angeles 
v. 

Los Angeles & Salt Lake Railroad Company et al. 

Submitted November 17, 1927. Decided May 8, 1928. 

Upon Further Hearing of the Principal Complaint and of 
the Application in Finance Docket No. 3556. 

1. Conclusions of the original report, 100 I. C. C. 421, ad¬ 
hered to as to public convenience and necessity re¬ 
quiring the extension by defendants of their respec¬ 
tive main lines of railroad in the Citv of Los An- 

9 / 


iThis report also embraces Finance Docket No. 3556. in the Matter of 
the Application of Southern Pacific Company and Southern Pacific Rail¬ 
road Company for Certificate of Public Convenience and Necessity. 
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geles, California, so as to reach and serve j a union 
passenger station and terminal which they may con¬ 
struct in the Plaza district, pursuant to ordpr of the 
Railroad Commission of the State of California to 
that effect, and the necessary extension of main lines 
and the abandonment of other portions of main lines 
to provide for incidental rearrangement of routes, 
and the abandonment of train service on Alameda 
Street; and such joint use is in the public I interest 
and practicable, without impairing the ability of the 
carrier or carriers owning or entitled to the enjoy¬ 
ment of such track or tracks to handle its pr their 
own business. Certificate issued accordingly. Ap¬ 
plication in No. 14,778 for the issuance of an order 
requiring the defendants to construct a union sta¬ 
tion, denied. 

2. Application in Finance Pocket No. 3556, beinjg with¬ 
drawn and abandoned, dismissed. 

| 

Jess E. Stephens, Max Thelen, and Milton Bryan for City 
of Los Angeles; Carl I. Wheat and Reginald L. Vaughan 
for Railroad Commission of the State of California 

C. W. Durbroiv, Frank Karr, A. S. Ilalsted, and E. W. 
Camp, for defendants in No. 14,778. 

Frank Karr and C. W. Durbroiv for applicants in Fi¬ 
nance Docket No. 3,556. 

IT. II. Sanborn for AY. H. Daum, intervener. 


142 Report of the Commission on Further Hearing. 
Aitchisox, Commissioner: 

The original report herein, adopted July 6, 1925j 100 I. 
C. C., 421, states the issues and the history of the litigation 
to that date. The matter is now before us, as will be | shown, 
on petitions for final order filed by the City of Los Angeles, 
California and the Railroad Commission of the State of 
California, the answers of the defendant carriers thereto, 
and upon the further record, briefs, and oral argument 
thereon. In the instant proceeding we have before us 
Docket No. 14,778, City of Los Angeles v. Los Anfjeles & 
Salt Lake Railroad Company et al., and Finance pocket 
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No. 3,556, In He Application of Southern Pacific Company 
et al. for a certificate of public convenience and necessity. 
As will be shown, Finance Docket No. 3,556 is before us 
upon the dismissal of the same by the applicants therein. 

The issues presented by the complaint in No. 14,778 were 
thus stated in the original report, 100 I. C. C. at page 422: 

The City of Los Angeles is a municipal corporation of 
the State of California and complainant in No. 14,778. De¬ 
fendants are railroads engaged in interstate transportation 
of passengers and freight, and enter Los Angeles. The 
city asks that the commission direct defendants (1) lo con¬ 
struct, operate, and use a union passenger depot within a 
defined area in that city, and to acquire land necessary 
therefor; (2) to abandon main-line passenger and freight 
service, except local freight switching, on and along a por¬ 
tion of Alameda Street in Los Angeles; (3) to eliminate and 
abandon certain railroad grade crossings in the city; and 
(4) to construct or acquire such structures, tracks, and fa¬ 
cilities, to construct or abandon such lines or facilities of 
operation, and to arrange for such joint or other use ol* ex¬ 
isting tracks, or tracks to be constructed within the City of 
Los Angeles, as mav be reasonable necessarv and inci- 
dental as a part of and in furtherance of tlie foregoing. The 

onlv relief sought against defendant Pacific Electric Rail- 

« '—' *.— 

way is the participation by it in the expense of constructing 
a viaduct at Aliso Street in Los Angeles to eliminate grade 
crossings on both banks of the Los Angeles River. 

Finance Docket No. 3556, an application by Southern 
Pacific Company and its lessor, Southern Pacific Railroad 
Company, asked for a certificate of public convenience and 
necessitv authorizing the abandonment of 0.15 miles of 
main-line track, and the abandonment of operation of pas¬ 
senger and freight train service (except freight switching 
service) on 6.6 miles of main line track on Alameda Street, 
in Los Angeles. 

The Railroad Commission of the State of California ap¬ 
peared in support of the complaint, as intervener. Other 
interventions have been made for or against the corn- 
143 plaint. 

The somewhat involved historv of the oroceed- 

• x 

ings is set forth on pages 423 to 425 inclusive of our orig- 



INTERSTATE COMMERCE COMMISSION. 


131 


i 

j 

| 


inal report, and need not be restated in extenso. Briefly, 
the controversy originated in a complaint filed with the 
Railroad Commission of the State of California, which re¬ 
sulted in an order by that Commission for the elimiiiation 
of certain specified railroad grade crossings along tile Los 
Angeles River, and for the erection of a union passenger 
station at some site within a defined area in the vicinity of 
what is known as the Plaza in the City of Los Angelejs, and 
upon the completion thereof for the railroads involved to 
remove all passenger and freight traffic except local-fjreight 
switching from a designated portion of Alameda Street. 
The Southern Pacific and the Los Angeles & Saltj Lake 
presented to the California Commission their owii plan 
for a joint station between those lines, known as the i|rcade 
plan, which application after hearing was dismissed by 
the state Railroad Commission. The city of Los Angeles 


had previously taken no definite stand, but thereafter ac¬ 
cepted the decision of the State Commission as determina¬ 
tive. Following a rehearing and certain modifications of 
the conclusions of the State Commission, which required 
the carriers to proceed to procure sufficient grounds! for a 
union passenger station within a defined area, and t|o pre¬ 
pare and submit plans for a union station, and upon ap¬ 
proval of the plans by the State Commission, to proceed 
with the construction of such station and terminal, ajul for 
the elimination of specified grade crossings, the Staid Com¬ 
mission’s order was taken into the state courts of j Cali¬ 
fornia. In Atchison, T. & S. F. Ry. Co. v. Railroad i Com- 
mission, 190 Cal. 214, the order was held to be invalid, and 
the conclusion was sustained upon certiorari by tile Su¬ 
preme Court, R. R. Comm. v. Southern Pac. Co., 204 U. S. 
331. Pending the review by the Supreme Court the com¬ 
plaint in No. 14778 was filed with us and heard, but it was 
not submitted until the Supreme Court had decided the 
case. After the Supreme Court’s decision, the application 
in Finance Docket No. 3556 was filed, (with other applica¬ 
tions not necessary here to be considered) and consolidated 
with No. 14778. The evidence previously received in the 
latter case was made available in the finance proceedings 
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also. There was further hearing upon the consolidated 
cases, in June, 1924, followed by our report of July 6, 1925. 

For convenient reference the findings made by us are 
reproduced in the margin. 1 

Subsequent to our decision, the Railroad Commis- 
144 sion of the State of California reopened the matters 
pending before it for further consideration and 
determination. A voluminous record was made. The testi¬ 
mony of many interested parties, including citizens and ex¬ 
perts others than representatives of the city of Los Angeles 
and of the carriers, was taken. The parties before the 
State Commission are the defendants in Xo. 14778 before 


us. 


By decision entered July 8, 1927, made part of the record 
herein, the California Commission exhaustively reviewed 
the general situation. The findings of fact made are 
145 stated in Appendix 1. The state Commission there¬ 
upon ordered that the defendants, Southern Pacific 


1 The findings. 100 I. C. C. 4.">0. 401. are as follows: 

Upon a consideration of all the facts of record we find : 

1. That the present and future public convenience and necessity permit 
the abandonment of Operation of all passenger and freight train service*, 
except industrial freight-switching service, on the main line of the South¬ 
ern Pacific on Alameda Street from College Street to East Fifteenth 
Street, inclusive, in the city of Los Angeles. Calif. 

2. That neither the present nor future public convenience and neces¬ 
sity require or will require the construction or extension by applicants 
of new or existing main lines of railroad in tin* city of Los Angeles, 
Calif., as described in the application in Finance Docket Xo. :E*Gb. 

3. That the preesent and future public convenience and necessity require 
and will require (a) the extension by defendants of their respective main 
lines of steam railroad in the city of Los Angeles. Calif, so as to reach 
and properly serve any union passenger station and terminal within that 
portion of said city bounded by Commercial Street. North Main Street. 
Kedondo Street. Alhambra Avenue, and the Los Angeles River, which 
they or any of them may construct and establish in accordance with a 
lawful order of the Railroad Commission of California, and (b) the ex¬ 
tension of their respective main lines so as properly to provide for the 
rearrangement of passenger and freight routes incidental to the con¬ 
venient and proi>er operation of such union passenger station and termi¬ 
nal. 

4. That the extensions referred to in the preceding paragraph are 
reasonably required in the interest of the public convenience and necessity, 
and that the expense involved therein will not impair the ability of de¬ 
fendants to perform their respective duties to the public. 

5. That, in addition to the abandonment of service on Alameda Street 
as above authorized, the present and future public convenience and neces¬ 
sity permit the abandonment by defendants of such portions of their re¬ 
spective main lines of steam railroad in the city of Los Angeles. Calif., 
or of the operation of all or any portion of the present interstate train 
service thereon as may be incidental to the rearrangement of passenger 
and freight routes, of tracks, and of terminal facilities, made necessary 
or proper in connection with the construction and establishment by de- 
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Company, Atchison, Topeka & Santa Fe Railway Company, 
and Los Angeles & Salt Lake Railroad Company, and each 
ot* them proceed to construct and thereafter operate a 


union passenger station within that portion of the Icity of 
Los Angeles bounded bv Commercial Street, North Main 
Street, Redondo Street, Alhambra Avenue, and the Los 
Angeles River, (being the general locality previously re¬ 
ferred to in our report and the record as the Plaza District) 
together with such tracks, connections, and all other! termi¬ 
nal facilities and additions, extensions, improvements, and 
changes in the existing railroad facilities of the defendants 

as might be reasonablv necessarv and incidental to the use 

• •/ 

of such union passenger station, at a cost of approximately 
$10,000,000, in substantial compliance with the pkpi out¬ 
lined in the State Commission’s exhibit known as Exhibit 
It further ordered that work upon the construction 
of such union station should commence within 90 davs after 

* j 

the effective date of its order, and be completed within 
three years after said date. Provision is made that upon 


fondants, in accordance with a lawful order of the Railroad Commission 
of California, of a union passenger station and terminal within that por¬ 
tion <>f said city described in paragraph 3 above. 

(». That the use by any defendant steam carriers of so much of the 
terminal main-line track or tracks of any of the other defendant steam 
carriers in the city of Los Angeles. Calif., as may be incidental, and 
necessary or convenient, to the proper operation of any such union pas¬ 
senger station and terminal as defendants or any of them, in accordance 
with a lawful order of the Railroad Commission of California, may 
construct and establish in that i>orrion of said city described in paragraph 
3 above, is in the public interest and is practicable, without substantially 
impairing the ability of the carrier or carriers owning or entitled to the 
enjoyment of such track or tracks to handle its or their own business. 

An order will be entered denying the application in Finance Dojcket No. 
3.“»60. We are not advised what action, if any. the Railroad Coijumission 
of California, will take in connection with these matters, and under the 
existing circumstances we will issue no certiticat.es or further orders at 
this time. We will retain jurisdiction of No. 14T7S and Finance Docket 
No. 3556 for the purpose of making such further findings and orders and 
issuing such certificates as the record warrants. The findings and order 
now made are based upon the present record and ui>on the plans presented 
to us. If. in the development of a union passenger terminal plan.j the car¬ 
riers or the Railroad Commission of California evolve a plan considerably 
more extensive than, or materially different from, a plan for a station 
within the Plaza area as here considered to be in the public interest, our 
ultimate findings as to the public convenience and necessity, and as to im¬ 
pairment of the carrier's ability to handle their own traffic and tOj perform 
their duties to the public, will of course be based upon a consideration of 
those facts rather than upon the present record. 

2 The plan submitted by the California Commission in the original hear¬ 
ing before us is essentially the same as that known as Exhibit B-4. 
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and after the construction of such union passenger station 
the operation by the Southern Pacific Company of pas¬ 
senger and freight train service, excepting only industrial 
freight—switching service during the hours hereafter to be 
prescribed by proper authority, over that portion of its 
railroad (upon Alameda Street) between College Street 
and East Fifteenth Street, inclusive, in the city of Los 
Angeles, shall be abandoned and discontinued. 

The order in express terms recites: 


‘‘This above order shall be and become effective from 
and after the promulgation by the Interstate Commerce 
Commission of an order issuing and granting proper and 
sufficient certificates or other appropriate order or orders 
covering and authorizing the construction, extensions, and 
abandonments herein authorized or directed, it being the 
intent of this Commission that the issuance of such certifi¬ 
cates or of the order or orders on the part of tlie Interstate 
Commerce Commission shall be and constitute a condition 
precedent to the effectiveness of the said order of this 
Commission 


146 The State Commission therefore further ordered 
that its attorney forthwith file with us a copy of 
such order, together with appropriate petition or applica¬ 
tion requesting us to issue such certificates or other appro¬ 
priate order or orders as may be requisite or proper in 
order to render the order of the State Commission ef¬ 


fective/ 1 The fstate Commission dismissed the application 


made by Southern Pacific Company and Los Angeles & 
Salt Lake Railroad Company for the approval of the con¬ 
struction of joint terminal facilities in Los Angeles, upon 
the lines of the Arcade plan proposed by those carriers to 
the State Commission as a substitute for the Plaza plan, 


so-called. 


The California State Commission has filed with us its 
petition for final order. The prayer is that we issue such 
certificate or certificates and make and promulgate such 


3 The State Commission made reservations of the right to make such 
further order or orders relating to construction, oi>eration, modification, 
and abandonment of facilities and other matters as might be determined 
by it to be just and reasonable and as the public safety, convenience, 
and necessity may require. 



INTERSTATE COMMERCE COMMISSION. 


135 


further order or orders as may be proper or requisite in 

the premises to render effective the order of the California 

Commission, and for other appropriate relief. The petition 

of the citv of Los Angeles for the issuance of certificates 

and the making of final order is somewhat more extensive 

than the petition of the California State Commission, but 

tlie relief sought is the same. It asks that we now issue the 

certificates and make the order specified in its petition, 

namely: 

* 

(1) Issue certificates in accordance with findings 1 to 6 

in our report, 100 I. C. C. 459, 460. j 

(2) Order the defendants to construct and thereafter 
operate a union passenger station and appurtenances with¬ 
in the Plaza site * * * at a cost of approximately $10,- 
000,000, in substantial compliance with the plan, Exhibit B 
attached to the petition; and 

(3) Make such additional findings and orders, issue such 
further certificates, etc., as may be just and equitable and 
in the public interest. 

The answers of the defendants to the petition of the 
California Commission are similar. They assert 

(1) The unconstitutionality of the California statute and 
the procedure of the state commission thereunder, j 

(2) Deny that this Commission had fixed and adopted 
anv area. 

* ! 

(3) Allege that the plan of the California Commission’s 

order is not practicable, will be unreasonably expensive, 
will unreasonably interfere with other railroad operation, 
particularly freight, and will not be in the interest of the 
public. 

The defendants raise the constitutional issues ap to the 
power of this Commission under the interstate commerce 
act. 

i 

147 The answers to the petition of the city of Los An¬ 
geles are similar, with this qualification: Thby deny 
that our record is complete, and allege that subsequent to 
the rendition of decision by this Commission, nearly 3,000 
pages of testimony and numerous and elaborate ^xliibits 
were introduced in the reopened proceedings before the 
Railroad Commission of California relating to matters 
which have not heretofore been submitted to or considered 
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by us, which, il is alleged, show conclusively that it is not 
practicable to construct or operate a union passenger sta¬ 
tion in accordance with the plans and specifications re¬ 
ferred to in the order of the California Railroad Commis¬ 
sion. 

Defendants therefore allege that it is essential that we 
give consideration to such evidence before rendering a de¬ 
cision and order herein. 

The proceedings were set down by us for further hearing. 
Upon the further hearing, the record made and introduced 
before the Railroad Commission of the State of California, 
duly certified by it, was, by stipulation of all the parties, in¬ 
corporated in thh record herein, subject to the objections 
made during the course of the proceedings, and subject to 
the right of all parties to brief and argue the case as was 
made before us. This course, it may be observed, resulted 
in very considerable savings both of time and expense to 
the parties and the Government. 

Finance Docket Xo. 3569 was heard and determined by 
us with the principal case, upon our former report. In it 
the Southern Pacific Company and the Los Angeles & Salt 
Lake sought authority to construct certain main new lines, 
and to extend their existing main lines so as to permit 
joint use and operation by them of the existing passenger 
station of the Southern Pacific, known as the Arcade site, 
hereinbefore referred to, and so as to permit the removal 
of Southern Pacific passenger and freight trains, except 
industrial switching, from Alameda Street. As appears 
by our former report, this application we denied. The 
Southern Pacific and the Los Angeles & Salt Lake allege 
that the application in Finance Docket Xo. 3556 was filed 
in conjunction with and as complementary to Finance 
Docket Xo. 3569,' but that the latter application having been 
denied, it becomes necessary to continue to operate service 
as heretofore, and therefore the applicants do not desire 
to abandon the lines or service described in the application 
in Finance Docket Xo. 3556, and therefore dismiss, aban¬ 
don, and withdraw the application. At the present stage 
of these proceedings before us, the Arcade plan is there¬ 
fore not within the issues. The only plan before us, it is 
agreed by the parties, is the Plaza plan, prepared by the 
Railroad Commission of California, and accepted and sup- 
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ported by the City of Los Angeles through its designated 
municipal offices, also known in the record as Exhibit 4-B 
before the California Commission. 

It will be observed that our findings of fact in the origi¬ 
nal report, previously set out, are in effect duplicated by 
findings numbered 1 to 6 of the Railroad Commission of 
the State of California in its decision of July 8, 1927, as 
appears in Appendix No. 1 hereto. The State Commission 
in addition found (7) that the present and future! public 
convenience and necessity require and will require the con¬ 
struction by defendants and each of them of a[ union 
148 passenger station within that portion of Los An¬ 
geles described in the third finding, with th<£ track 
and other facilities reasonably necessary, convenient, or 
incidental to the use of such passenger station; (8) that in 
its opinion an adequate union passenger station could be 
constructed within the described portion of the city at a 
cost of approximately $10,000,000, in substantial compliance 
with the plan outlined in its exhibit Xo. 4-B, which is found 
to be in all essential respects similar to the plan considered 
by us in our original decision and report; (9) that sujfii plan 
for a union passenger station in the Plaza portion jof Los 
Angeles in the opinion of the State Commission, jis and 
would be in the public interest, and that its construction is 
practicable, without impairing the ability of the defend¬ 
ants to perform their respective duties to the public; and 
(10) that such construction ought reasonably to be made. 

The matter before us presents questions of fact jand of 
law. 

The record before us is voluminous. It embraces the 
original and further hearings before us, and record made 
before the California commission after our original jreport. 
At the original hearing, by appropriate reference large 
portions of the record made in the original hearings to¬ 
gether with voluminous exhibits before the State Cjommis- 
sion were incorporated. 

It would be easy to prolong this report into almost inter¬ 
minable length by undertaking detailed and meticulous ex¬ 
amination of the facts disclosed of record. But they have 
been repeatedly subjected to scrutiny—first by the State 
Commission upon its original hearing and upon its Irehear- 
ing, secondly in the original proceeding before Us, and 
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thirdly in the reopened proceedings before the State Com¬ 
mission. It seems, therefore, sufficient merely to state our 
general conclusions with respect to the sufficiency of the 
facts previously found by us, and those as found by the 
California Commission in its additional findings, previously 
set forth, and supported by the record. All of the testi¬ 
mony of record in the original proceedings before us was 
examined and given careful analysis in our original report. 
We adhere to the conclusions there expressed, upon a fur¬ 
ther consideration of the whole record, including the sub¬ 
sequently imported testimony taken before the California 
Commission. In our judgment, the findings of the Cali¬ 
fornia Commission numbered 7 to 10 inclusive, as appears 
in the appendix and as above summarized, find sufficient 
support in the record. We may therefore turn to the ques¬ 
tions of law involved. 

Coming first to those raised by the defendants: (1) Ques¬ 
tions as to the constitutionality of the California statute 
and the procedure of the State Commission thereunder, cer¬ 
tainly are not within our administrative purview at this 
state of the proceedings. (2) The objections made to the 
constitutionality 1 of provisions of the Transportation Act 
1920, under which we are vested with authoritv in certain 
instances to order the construction or extension of new lines 
and facilities of railroad carriers, need not now be dis¬ 
cussed by us, in view of our determination upon the applica¬ 
tion by the complainant and the California State Commis¬ 
sion for a mandatory order requiring such construction. 

(3) Complainants have again raised the question 
149 whether we have power to require the defendants to 
construct and operate a union passenger station up¬ 
on the site heretofore specified in our findings. Their con¬ 
tention that we have such power was pressed with vigor 
upon the original submission before us. The complainants 
point to section 3, paragraph (3) and (4) of the interstate 
commerce act as furnishing the necessarv statutorv au- 
thority. As stated in the original report, at page 430, we 
concluded that we are not empowered to require the con¬ 
struction of a union passenger station as sought in No. 
14778, under the issues framed in the complaint therein. 
In addition to the authorities previously brought to our 
attention, the complainant cites Breckcnridge Chamber of 
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Commence v. IF. F., R. <£ F. II". R. R. Co., 109 I. (ju. C. 81, 
in which, by Division 5, it was stated that under that por¬ 
tion of paragraph (3) of section 3 of the act which requires 
that all carriers shall, according to their respective [powers, 
afford all reasonable, proper, and equal facilities j for the 
interchange of traffic between their respective lines, we 
have the power to deal with an issue as to the establish¬ 
ment of a switch connection between the tracks of railroads, 
and to make an affirmative order if wararnted by the rec¬ 
ord. Pittsburgh and West Virginia Rg. Co. v. L. E., A. & 
IF. R. R ., 81 I. C. C. 333, was there cited as authority. In 


Alabama & Vicksburg Rg. Co. v. Jackson & Eastern Rg. 
Co., 271 U. S. 244, 250, the Supreme Court said: j 

64 In matters relating to the construction, equipment, 
adaptation and use of interstate railroad lines, with the 
exceptions specifically set forth in paragraph (22), Cong- 
gress has vested in the Commission the authority to find 
the facts and thereon to exercise the necessary judgment. 
The Commission’s power under paragraph (3) of Sec. 3 
to require the establishment of connections between the 
main lines of carriers was asserted by it in Pittsburgh & 
IF. V. R. Co. v. Lake Erie, A. & IF. R. Co., 81 I. C\ C. 333, 
a case decided after the withdrawal by the Jacksonj& East¬ 
ern of its application to the Commission for leave fo make 
the junction at Curran’s Crossing, and in Chamber pf Com¬ 
merce v. Wichita Falls, R. & Ft. IF. R. Co., 109 t. C. C. 
81. That its jurisdiction is exclusive was held in People 
ex rel. Neiv York C. R. Co. v. Public Service Commission, 
233 N. Y. 113,119-121. Compare Lake Erie, A. & IF. R. Co. 
v. Public Utilities Commission, 109 Ohio St. 103.’; 


The distinction between a simple switch connection such 
as was contemplated by the cases previously referred to, 
and the elaborate facilities sought to be required by us 
in the present case, is obvious. Re-examination! of the 
whole subject again leads us to the conclusion that under 
existing law we are not empowered to require the construc¬ 
tion of a union passenger station of the character sought 
by the complaint; but that we are authorized to find (1) 
whether the present or future public convenience hnd nec¬ 
essity permits of the proposed abandonment of line, (2) 
whether the proposed extensions of line are reasonably re- 

i 

i 
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quirecl in the interest of public* convenience and necessity, 
and whether the'expenses involved therein will impair tlie 
ability of defendants to perform teliir duties to the public, 
and (3) whether'such joint use of existing- terminal facili¬ 
ties by other than the owning carriers, as would be nec¬ 
essary if a new union passenger station were established 
in the Plaza area, is in the public interest and practicable, 
without substantially impairing the ability of the 
150 owning carrier to handle its own business. These 
are the conclusions which we reached upon the 
origina 1 presen t a t ion. 

All issues of fact having been considered and concluded 
by our original i*eport and this report on further hearing, 
nothing remains for us but to deny the application of the 
citv of Los Angeles and the intervener, the Railroad Com- 
mission of the State of California, for a final order herein 
requiring tlie construction of a station as found in the pub¬ 
lic interest; but in lieu thereof issue an appropriate cer¬ 
tificate of public convenience and necessity conformable 
to the findings herein; and to dismiss the application in 
Finance Pocket Xo. 3556. An appropriate certificate and 
order will be entered. 

Eastman, Commissioner, concurring in part: 

I am in accord with what is done in this case, except 
that I believe that we should enter the order which com¬ 
plainants seek requiring defendants to construct and op¬ 
erate the union station. From the standpoint of public 
policy I am inclined to the view that the power over such 
matters should rest with the States, subject to a limited 
supervision on our part under paragraph (18) of section 
1. But it is by no means certain in that such is the law, 
and there are cogent reasons which, as l see it, justify us 
in entering the desired order. 

The history of the case is significant. Complainants at 
first sought and obtained an order from the California com¬ 
mission. This was resisted by defendants, upon the ground 
that Congress had exclusively occupied the field and that 
the power to order rested with us. This view of the matter 
was accepted by the Supreme Court of California. Upon 
appeal the Supreme Court of the United States in B. B. 
Comm. v. Southern Pcic. Co., 264 U. S. 331, stated the ques¬ 
tion before the court as follows: 
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Our only question here is whether the power to direct a 
new union station with its essential incidents is committed 
exclusively to the Interstate Commerce Commissionj under 
the Act of 1920. | 

It cannot he said that this question was clearly ansjwered. 
The concluding* paragraphs of the opinion were as follows: 

We were advised by statements at the bar that! after 
the California Supreme Court handed down its decision 
in this case, the City of Los Angeles tiled a petition with 
the Interstate Commerce Commission asking for ah order 
to provide, maintain and use a union station; that a hear¬ 
ing followed and that, pending the decision in this jCourt, 
the matter is held under consideration. 

For the reasons given, we think the course taken iby the 
Citv of Los Angeles was the correct one. Until the! Inter- 
state Commerce Commission shall have acted under para¬ 
graphs 18 to 21 of section 402 of the Transportation Act, 
the respondent railways cannot lie required to provide a 
new interstate union stat ion and to extend their mainj tracks 
thereto as ordered by the State Railroad Commission. 

The judgment of the Supreme Court of California is 
affirmed. \ 

151 It will lie noted that the court held that the Citv of 
Los Angeles, in asking us for an order to provide, 
maintain, and use a union station, took a correct bourse; 
and that it also affirmed the judgment of the California 
court, which had plainly held that “full power and Author¬ 
ity over the matter of union terminal depot facilities of 
the railroads which are largely engaged in interstate com¬ 
merce, and who are the petitioners herein, has been! vested 
in the Interstate Commerce Commission.” However, the 
language immediately preceding this affirmation, wfitli re¬ 
spect to action by us under paragraphs (18) to (21) of 
section 1 ot* the interstate commerce act, does lencl itself 
to the interpretation which the majority place uplon our 
powers, and there is other language in the opinio^ which 
is susceptible of such an interpretation. 

The defendants have shifted their position. Ip their 
brief before the Supreme Court they said that 
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Hie sole and exclusive power to enter orders such as were 
entered bv the California commission has been vested in 
the Interstate Commerce Commission bv the amendments 
made to the Interstate Commerce Act in 1920. 

Their position now is that Congress has indeed occupied 
the field in paragraph (3) of section 3, but that neither the 
State nor the Xation has power to enter an order requiring 
the construction of the station, and that our only power is 
to grant such certificates of convenience and necessity as 
may be required where a carrier is voluntarily proposing 
new station construction. 

Whether or not we have the power to enter an order is 
not free from doubt, but I believe that from paragraph 
(21) of section 1 and paragraphs (3) and (4) of section 
3 such power may be derived. Possibly no one of these 
paragraphs fully covers the ground, but they so supple¬ 
ment each other than when taken together their individual 
deficiencies disappear. 

Paragraph (21) authorizes us to require a carrier “to 
provide itself with safe and adequate facilities for per¬ 
forming as a common carrier its car service as that term 
is used in this act, and to extend its line or liners.” The 
term “car service” is confined in the Act to service in 
the transportation of property, and therefore limits to the 
extent our authority to require a carrier to provide itself 
with “safe and adequate facilities.” There is no similar 
limitation, however, upon our authority to require a car¬ 
rier “to extend its line or lines.” Under this paragraph, 
therefore, we clearly may require in the instant case such 
new track construction as is involved in the union station 
project. But this leaves the station building unprovided 
for. 

Paragraph (3) of section 3 makes it the duty of carriers, 
among other things, to “afford all reasonable, proper, and 
equal facilities for the interchange of traffic between their 
respective lines, and for the receiving, forwarding, and 
delivering of passengers or property to and from their 
several lines.” It is this provision, as stated above, upon 
which defendants rely in contending that Congress has ex¬ 
clusively occupied the field in question. In our previous 
decision we assumed, without deciding, that this provision 
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“makes it the duty of carriers to maintain union-istation 

* 

facilities in a case where separate facilities! would 
152 not be reasonable and proper,” and I think that this 

assumption was correct. Apparently it is conceded 

bv the carriers. However, our conclusion was that We have 

no authority to enter an order to enforce this duty. This 
♦ * 

conclusion was largely predicated upon Uniter] States v. 
Pennsylvania P. P. Cn. 242 17. S. 208, a case which arose 
before the transportation act, 1920, and decided that we 
could not require defendant to provide and furnish qil tank 
cars. There we had chiefly relied upon our poweif under 
section 15 to prescribe just and reasonable “practices,” 
and the court held that this word was too obscure to! justify 
an order requiring a special type of tank cars to be pro¬ 
vided. But the act, as it then existed, did make it t|ie duty 
of carriers to furnish “such transportation” including by 
reference “cars and other vehicles and all instrunfientali- 
lies of shipment or carriage,” upon reasonable request 
therefor, and the court intimated that the jurisdiction to 
enforce this duty was in the courts and not in thijs Com¬ 
mission. By analogy this supports the position j of the 
majority here, although it seems that the meaning! of the 
word “practices” was the dominant feature of tile case, 
and there is here no reliance upon section 15 or uppn that 
word. 

However, since our previous decision in this case, we 
have ourselves decided in Pittsburgh & West Virginia Ry . 
Co. v. L. E. A. dv TT r . P. P., 81 T. C. C. 333, and in Chamber 
of Commerce, Breckon ridge, Texas v. TF. F., R. $ F. W. 
R. Co., 109 I. C. C. 81, that we have the power to Enforce 
by affirmative order the provisions of paragraph! (3) of 
section 3, and the Supreme Court has referred with ap¬ 
proval to these cases in Alabama & Vicksburg Ry[ Co. v. 
Jackson $ Eastern Rij. Co., 271 I T . S. 244. Thev related 

* j 

to the establishment of switch connections, and the ma¬ 
jority here distinguish them by saying that the “distinction 
between a simple switch connection such as was Contem¬ 
plated by the cases previously referred to, and th£ elabo¬ 
rate facilities sought to be required by us in the [present 
case is obvious.” The logic of this is not clear, i In our 
previous decision we held, upon authority of the Supreme 
Court decision in the tank-car case, that power to enforce 
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paragraph (3) of section 3 is in the courts rather than in 
ns. It now appears that so far, at least, as that paragraph 
requires switch connections, we can enforce it. But if we 
can enforce it in one of its aspects why not in all? There is 
nothing in the paragraph which distinguishes between little 
duties and big duties, or gives us power to enforce the one 
and not the other. Inasmuch as the Supreme Court has 
intimated that we can enforce paragraph (3) in one respect 
it follows necessarily, it seems to me, that we can enforce 
it in all respects. 

Paragraph (4) of section 3 empowers us, if we find it 

to be practicable and in the public interest, to require the 

use of the terminal facilities of one carrier bv another. Of 

* 

this paragraph the Supreme Court said in R. R. Comm. v. 
Southern Pac. Co., supra , 

It gives to the Interstate Commerce Commission the 
power and duty, where the public interest requires, to make 
out of what is the passenger and freight station of one 
interstate carrier, a union station or depot. 


153 As I see it, the questions here with respect to this 
paragraph are: (1) Whether the authority can be 
exercised when no carrier is seeking such exercise, i e., 
whether we can require a carrier against its will to condemn 
a part of the property of another; and (2) whether the 
power can be exercised to compel the use of property not 
in any carrier’s possession? As for the first question, 
there is nothing in the language of the paragraph, or of 
the Supreme Court above quoted, to indicate that the au¬ 
thority of this paragraph can be invoked only upon peti¬ 
tion of some carrier, or that there must be at least one 
willing carrier. As for the second question, it was men¬ 
tioned by the Supreme Court in the above-cited case. The 
court remarked that it was urged that 


the supervisory power thus conferred does not include the 
installation of an interstate union station, where its ter¬ 
minals and main tracks are newly built, and the interstate 
carriers are compelled to expropriate, not the terminal 
property of another interstate carrier, but property of 
others than carriers, not theretofore used for terminals, 
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and it went on to say: 

| 

This would be giving- power to the Interstate Commerce 
Commission to provide for a small and contracted union 
station of interstate carriers limited to the terminals of one 
carrier, and would leave the larger and more important 
union stations of interstate carriers to the control of state 
commissions. 

| 

This comment, it seems to me, certainly does i^ot sug¬ 
gest that we have no power over the “larger and more 
important union stations.” Moreover, complainants now 
point out that it has developed in the meantime that iat least 
two-thirds of the property needed for the new station is 
already in the possession of the carriers, and t|iat the 
expropriation of only a limited amount of private property 
will be necessary to round out the situation. 

Mv conclusion is that, considering the various statutory 
provisions together, we probably have power to erjter the 
desired order. But this is not the onlv reason for such 
action. Certainly a conclusion that we have no pqwer to 
enter an order is at least subject to much doubt. Certainly, 
also, the carriers propose to litigate this case as lqng and 
as vigorously as they can. The least possible delay in de¬ 
termining legal questions and arriving at an end:of liti¬ 
gation will result, I believe, if we, as well as thb State 
commission, enter an order. This aspect of the matter v’as 
strongly and persuasively presented by complainants. In 
view of the manifest uncertainty as to what the law is, it 
is a course which we are quite justified in following and 

the one which is most likelv to result in a needed clarifica- 

* 

tion of the law. 

I am authorized to state that Commissioners Lewis and 
McManamy join in this expression. 

i 

l 

154 Brainerd, Commissioner , dissenting: 

In this case certificates of public necessity and conven¬ 
ience are proposed to be issued upon complaint by the City 
of Los Angeles and others, not upon the application; of any 
carrier, and in fact over the objection and protest of all 
the defendant carriers. Paragraphs (18) to (21) of section 
1, it seems to me, relate to rights sought to be exercised 

7—4863a. 
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by the carriers. That they deal primarily with such rights 
is certain. C. C. C. & St. L. v. U. S. f 72 L. Ed., 166, 168. 
For this reason, and for the further reason that our action 
fails, it seems to me, to give due consideration to the neces¬ 
sity for the economical management of existing transpor¬ 
tation facilities, I dissent from the report herein. 

Certificate and Order. 

At a General Session of the Interstate Commerce Commis¬ 
sion, Held at Its Office, in Washington, D. C., on the 8tli 
Day of Mav, A. D. 1928. 

Los Angeles Passenger Terminal Cases. 

Xo. 14778. 

Abandonment of Line by Southern Pacific Co. and South¬ 
ern Pacific R. R. Co. 

Finance Docket Xo. 3556. 


A further hearing and investigation of the matters and 
things involved in these proceedings having been had, and 
the commission having, on the date hereof, made and filed 
a report on further hearing containing its findings of fact 
and conclusions thereon, and having on July 6, 1925, filed 
its original report herein, 100 I. C. C., 421, which said re¬ 
ports are hereby referred to and made a part hereof: 

It is hereby certified, That the present and future public 
convenience and necessity (1) require the construction by 
the Los Angeles & Salt Lake Railroad Company, the South¬ 
ern Pacific Company, and the Atchison, Topeka & Santa 
Fe Railway Company of extensions of their respective 
main lines of railroad in the city of Los Angeles, Calif., 
so as to reach and serve a union passenger station and 
terminal which they may construct in the Plaza district, 
pursuant to the order of the Railroad Commission of the 
State of California to that effect; (2) require the construc¬ 
tion of the necessary extensions of their main lines, and 
permit the abandonment of such other portions of their 
main lines, as may be necessary to provide for the rear¬ 
rangement of passenger and freight routes incidental to 
the convenient and proper operation of such union passen¬ 
ger station and terminal; (3) permit the abandon- 
155 ment of operation of all passenger and freight train 
service, except industrial freight-switching service, 


i 

j 

i 
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i 

i 

on tlie main line of the Southern Pacific on Alameda:Street 
from College Street to East Fifteenth Street, inclusive, in 
the city of Los Angeles, Calif.; and (4) require the use by 
any defendant steam carriers of so much of the terminal 
main-line track or tracks of any of the other defendant 
steam carriers in the city of Los Angeles, Calif., as may 
be incidental, and necessary or convenient, to the proper 
operation of such union passenger station and terminal. 

It is ordered, That the applications in No. 14778^ in so 
far as they seek an order requiring the constructioh of a 
union passenger station and terminal in Los Angeles,!Calif., 
be, and it is hereby, denied. 

And it is further ordered, That the joint application of 
the Southern Pacific Company and the Southern Pacific 
Railroad Company in Finance Docket Xo. 3556 be, and it is 
hereby dismissed. 

Bv the commission. 

[seal.] GEORGE B. McGIXTY,| 

Secretary. 

156 Appendix Xo. 1. 

The findings of fact bv the Railroad Commission'of the 
State of California are as follows: 

(1) That the present and future public convenience and 
necessity permit the abandonment of operation of all pas¬ 
senger and freight train service, except industrial freight¬ 
switching service, on the main line of the Southern Pacific 
Company on Alameda Street from College Street to East 
Fifteenth Street, inclusive, in the City of Los Angeles. 

(2) That neither the present nor future public conven¬ 
ience and necessity require or will require the construction 
or extension of new or existing main lines of railrbad in 
the City of Los Angeles, as described in Application No. 
3346 and in the record adduced herein. 

(3) That the present and future public convenience and 
necessity require and will require (a) the extension [by de¬ 
fendants in Cases Nos. 970, 971, 972, 974, 980, 981 and 983 
of their main lines of steam railroad in the City of Los 
Angeles, so as to reach and properly serve a unioil pas¬ 
senger station and terminal within that portion of said city 
bounded by Commercial Street, North Main Street, Re- 
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dondo Street, Alliambra Avenue, and the Los Angeles 
River, which they or any of them may construct and estab¬ 
lish in accordance with our order herein, and (b) the ex¬ 
tension of their respective main lines so as properly to pro¬ 
vide for the rearrangement of passenger and freight routes 
incidental to the conveiiient and proper operation of such 
union passenger station and terminal. 

(4) That the extensions referred to in the preceding 
paragraph are reasonably required in the interest of the 
public convenience and necessity, and that in our opinion 
the expense invblved therein will not impair the ability 
of defendants to perform their respective duties to the pub¬ 
lic. 

(5) That, in addition to the abandonment of service on 
Alameda Street as above authorized, the present and future 
}>ublic convenience and necessity permit the abandonment 
by defendants of such portions of their respective main 
lines of steam railroad in the City of Los Angeles, or of 
the operation of all or any portion of the present train 
service thereon as may be incidental to the rearrangement 
of passenger and freight routes, of tracks, and of terminal 
facilities, made necessary or proper in connection with the 
construction and establishment by defendants, in accord- 
ance with our order herein, of a union passenger station 
and terminal within that portion of said city described in 
paragraph three (3) above. 

(6) That the use by any defendant steam carriers of so 
much of the terminal main-line track or tracks of any of 
the other defendant steam carriers in the City of Los An¬ 
geles, as may be incidental, and necessary or convenient, 
to the proper operation of any such union passenger station 
as defendants or any of them, in accordance with our order 
herein, may construct and establish in that portion of said 
city described in paragraph three (3) above, is in the pub¬ 
lic interest and is practicable, without in our opinion, im¬ 
pairing the ability of the carrier or carriers owning 

157 or entitled to the enjoyment of such track or tracks 
to handle its or their own business. 

(7) That thb present and future public convenience and 
necessity require and will require the construction by de¬ 
fendants, Southern Pacific Company, The Atchison, To¬ 
peka & Santa Fe Railway Company and the Los Angeles 
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and Salt Lake Railroad Company, and each of theip. of a 
union passenger station within that portion of the City of 
Los Angeles described in paragraph three (3) aboye, to¬ 
gether with such tracks, connections, and all other terminal 
facilities and additions, improvements or changes -in the 
existing railroad facilities of said defendants as nkay be 
reasonably necessary, convenient or incidental to tiie use 
of said union passenger station. 

(8) That, in our opinion, an adequate union passenger 
station can be constructed within the said described por¬ 
tion of said city at a cost of approximately ten njillions 
of dollars, in substantial compliance with the plan outlined 
in Commission’s Exhibit No. 4-/; herein, which said plan is 
hereby found to be in all essential respects similar to that 
certain plan for a union passenger station in said area con¬ 
sidered by the Interstate Commerce Commission to be in 
the public interest in its order and decision of July 6, 1925, 
in its Docket No. 14,778, to which reference has beeij made 
hereinabove. 

(9) That said plan for a union passenger station in said 
portion of said city, in our opinion, is and would be! in the 
public interest and that its construction is practicable, with¬ 
out, in our opinion, impairing the ability of these carriers 
to perform their respective duties to the public. 

(10) That said construction ought reasonably to b<i made. 

158 In the Supreme Court of the District of Colurhbia. 

At Law. 

! 

i 

No. 75688. | 

United States of America at the Relation of City of Los 
Angeles, a Municipal Corporation, Relator, 

vs. 

i 

Interstate Commerce Commission, Respondent. 

Rule to Show Cause. 

Filed Jul. 12, 1928. 

Upon consideration of the Petition of City of Los An¬ 
geles, a municipal corporation, filed herein on the 12th day 


I 

i 
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of July, 1928, it is by the Court, this 12th day of July, 1928, 
Ordered, that the respondent, Interstate Commerce Com¬ 
mission, he and it is hereby directed to show cause on or 
before the 6th day of August, 1928, why a Writ of Man¬ 
damus should not issue, as prayed in the Petition; pro¬ 
vided, that a copy of the Petition and of this Rule be served 
upon the respondent on or before the 13th day of July, 1928. 

JENNINGS BAILEY, 

Justice. 

(Endorsed:) Service of copy of Petition & Rule accepted 

in behalf of Respt. this 12th day of July, 1928. Edward 

M. Reidv. 

% 

159 In the Supreme Court of the District of Columbia. 

At Law. 

No. 75688. 

L t nited States of America at the Relation of City of Los 
Angeles, a Municipal Corporation, Relator, 


v. 

Interstate Commerce Commission, Respondent. 

Answer of Interstate Commerce Commission. 

Filed Aug. 4, 1928. 

The Interstate Commerce Commission, hereinafter called 
the Commission,.respondent in the above-entitled proceed¬ 
ing, now and at all times hereafter saving and reserving 
to itself all and all manner of benefit and advantage of ex¬ 
ception to the many errors and insufficient in the relator’s 
petition contained, for answer thereunto, or unto so much 
or such parts thereof as it is advised that it is material for 
it to answer, answers and says: 

I. Answering sub-divisions numbered I to IV of said pe¬ 
tition, inclusive, the Commission admits that the allega¬ 
tions therein contained are true. 
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II. Answering sub-division numbered V of said petition, 
the Commission admits that the allegations therein 

160 contained are true, except that it disclaims informa¬ 
tion sufficient to form a belief as to the truth of the 

allegation “that said carriers had made frequent! public 
admission of the necessity, in the public interest, of elimi¬ 
nating all railroad operations along said Alameda jStreet, 
except only industrial switching for freight. 

III. Answering the first paragraph of sub-division num¬ 
bered VI of said petition, the Commission admits tie alle¬ 
gations contained therein are true. 

Answering the second paragraph of said sub-division 
numbered VI, the Commission admits that the Santa Fe’s 
passenger station in Los Angeles is a small brick building 
erected in 1893, and located along the west bank of the Los 
Angeles River south of First Street; that it does n<^t meet 
the reasonable requirements of the travelling public in re¬ 
spect of the adequacy and convenience of facilities fur¬ 
nished or accessibility of location; that a large proportion 
of the travelling public having occasion to use said jstation 
can do so only bv crossing Alameda Street and the! tracks 
of the Southern Pacific located thereon; and that the erec¬ 
tion of a suitable station, if provided by the Santa Fe inde¬ 
pendently, would cost that carrier a large amount of pioney. 
Except as so admitted, the Commission disclaims informa¬ 
tion sufficient to form a belief as to the truth of the|allega- 
tions contained in said paragraph. 

Answering the third paragraph of said sub-division num¬ 
bered VI, the Commission admits that the allegation^ there¬ 
in contained are true except that it disclaims information 
sufficient to form a belief as to the truth of the allegation 
that the only plan that would eliminate from Alameda 
Street all passenger operations and all freight oper- 

161 ations except freight switching consistently with 
public convenience, necessity and safety, is to change 

the location of the Southern Pacific’s depot from tliie pres¬ 
ent Arcade site to a site in the vicinity of the Plaza. 

IV. Answering sub-divisions VI to XXII, inclusive, of 
said petition, the Commission admits and alleges that on 
April 26, 1921, the Railroad Commission of California, in 
a proceeding before it, ordered certain carriers, teamed in 
said petition the Southern Pacific, the Santa Fe and the 
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Salt Lake, to tile plans for the erection of a union pas¬ 
senger station within a defined area in the vicinity of what 
is known as the Plaza in the City of Los Angeles, Calif.; 
that on December 6, 1921, following a rehearing on petition 
of the carriers, it ordered said carriers to secure sufficient 
land within said Plaza area for a union passenger station 
and terminal, to submit plans therefor and, upon their ap¬ 
proval by said Commission, to proceed with the construc¬ 
tion thereof; that thereafter said carriers by writs of re¬ 
view took said state commission’s decision and order to 
the Supreme Court of California wherein, in A. T. & S. F. 
Ry. v. Railroad Comm, of Calif., 190 Cal. 214, said court 
held in substance that the Transportation Act of 1920 had 
vested full authoritv over the matter of union terminal 
depot facilities of interstate carriers by railroad in the In¬ 
terstate Commerce Commission, divesting the state com¬ 
mission of the jurisdiction sought to be exercised by it; 
that upon petition of’said state commission the Supreme 
Court of the United States granted writs of certiorari in 
respect of said state court decisions, and meanwhile the 
City of Los Angeles tiled its complaint with this Commis¬ 
sion in Docket Xo. 14,778, City of Los Angeles, complain¬ 
ant, v. L. A. <fb S. L. R. Co. et al., defendant , wherein, 
162 in substance it asked the Commission to require the 
defendant carriers to construct and operate a union 
passenger station and appurtenances within the Plaza area 
in the City of Los Angeles and to acquire the land neces¬ 
sary for said purpose, to abandon passenger and freight 
train operation except local freight switching on Alameda 
Street between College Street and East Fifteenth Street, to 
construct new track and other property, to make extensions 
and abandonments of lines and to arrange for such joint or 
other use of tracks or terminal facilities now existing or 
to be constructed, as mav be necessarv or incidental in 
furtherance of the relief prayed for; that on April 7, 1924, 
the Supreme Court of the L T nited States rendered its deci¬ 
sion in Railroad Comm, of Calif, v. Southern Pac. Co., 264 
TJ. S. 331, the above-mentioned certiorari proceeding, 
wherein said court, in affirming the judgment of the state 
court, held in substance that said carriers could not be re¬ 
quired to provide a new interstate union station and ex¬ 
tend their main tracks thereto as ordered by the State Rail- 
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road Commission until the Interstate Commerce Commis¬ 
sion shall have acted under paragraphs (18) to (2Q) and 
(22) of Section 1 of the Interstate Commerce Act; that fol¬ 
lowing said last-mentioned decision, and after full hearing, 
this Commission issued its report in said proceeding insti¬ 
tuted by the City of Los Angeles, 100 I. C. C. 421, wherein, 
while holding that it was not empowered to require the 
construction of a union passenger station as sought I by the 
City of Los Angeles, it, nevertheless, made the findings of 
fact set forth in sub-division XII of the petition and which 
were, generally speaking, that public convenience and ne¬ 
cessity permitted the abandonments of train service asked 
for by the City on Alameda Street, and required of said car¬ 
riers such extensions and abandonments of lines and serv¬ 
ice and joint use of terminal tracks as would be nec- 
163 essary or proper in connection with the establish¬ 
ment and operation of any union passenger station 
and terminal within said Plaza area which they, or any of 
them, mav construct in accordance with a lawful order of 
said state commission and in connection with the rearrange¬ 
ment of routes incidental thereto, and that said extension 
would not impair said carrier's ability to perform their 
duties to the public; that this Commission at that time is¬ 
sued no certificates but stated, in effect, that it retained 
jurisdiction and reserved the right to alter its findings in 
the event that the plan for a station finally evolved by the 
carriers or the state commission was materiallv different 
from that “as here considered to be in the public interest”; 
that thereafter said state commission reopened its proceed¬ 
ing and, after further hearing, rendered its decision jwhere- 
in it made findings of fact substantially identical with the 
findings that had been made by this Commission and, in 
addition, made the findings set forth in sub-division XIII 
of the petition which were, generally speaking, thaf public 
convenience and necessity required of said carriers tbe con¬ 
struction of a union passenger station within saicj Plaza 
area and other terminal facilities incidental thereto, w r hich, 
in its opinion, could be done at a cost of $10,000,000 jin sub¬ 
stantial compliance with a plan prescribed by it, shown as 
part of Exhibit C of the petition herein, and separately 
marked C. R. C. Ex 4-B; that thereupon said state com¬ 
mission made its order requiring of said carriers the per- 
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formance of acts which would carry out the purport of its 
said findings, but said order was to become effective only 
after promulgation by this Commission of an order author¬ 
izing the construction, extensions and abandonments so au¬ 
thorized and directed by said state commission; that there¬ 
after the City of Los Angeles filed with this Commission^ 
in said Docket 14,778, the petition, copy whereof is 
164 attached to the petition herein, marked Exhibit D, 
wherein, generally speaking, it asked this Commis¬ 
sion to issue certificates in accordance with the findings 
theretofore made by it and above described and, in addi¬ 
tion, to order said carriers to construct and thereafter 
operate a union passenger station and appurtenances with¬ 
in the Plaza site at a cost of approximately $10,000,000, in 
substantial compliance with the above-mentioned plan of 
said state commission: that said state commission filed in 
said proceeding a substantially similar petition and there¬ 
upon said carriers filed answers and appeared in opposition 
to the relief sought by said City and State Commission; 
that subsequently, after further hearing and submission of 
evidence, this Commission on May 8, 1928, rendered its re¬ 
port and order, 1 copy whereof is attached to the petili"*! 
herein, marked Exhibit E, wherein it affirmed the findings 
made in its earlier report and further found that the above- 
mentioned additional findings made by said State Commis¬ 
sion find sufficient support in the record, and whereby it 
issued certificates in conformitv with all said findings. The 
Commission, however, in its said final report and order, ad¬ 
hered to the conclusions expressed in its earlier report that 
it was not empowered to require the construction of a union 
passenger station as sought by the City of Los Angeles, and 
said State Commission, and denied their application in this 
particular. 

Further answering sub-divisions numbered IX, XI, XII 
and XV, the Commission admits that the excerpts therein 
given from court decisions and from the reports of this 
Commission are correctly quoted, but respectfully refers 
the Court to the decisions and reports from which they are 
excerpted for full and complete information in the prem¬ 
ises. 

The Commission further alleges that in making the afore¬ 
said reports and orders it considered and weighed carefully 
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in the light of it:; own knowledge and experience, 
165 every fact, circumstance, condition, and provision of 
law, called to its attention on behalf of the parties 
to said proceeding, by their respective counsel, including all 
matters covered by the pertinent allegations of the petition 
herein. 

Except as herein expressly admitted, the Commission de¬ 
nies the truth of each of and all the allegations contained in 
the petition, in so far as they conflict either with thb alle¬ 
gations herein, or with either the statements or conclusions 
of fact included in its said report of July 6, 1925, ajnd its 
said report and order of May 8, 1928, which are lierdby re¬ 
ferred to and made a part of this answer. 


V. The Commission, further answering the allegations 
of the petition, asserts and alleges that: 

l 

i 

1. On its face the petition shows that this case wai insti¬ 
tuted in court by the relator to obtain a writ of mandamus 
commanding the Commission to require three certain carri¬ 
ers, named in the petition, to construct and use aj union 
passenger station in the City of Los Angeles, California, if 
the Commission is of the opinion that such a station ishould 
be so constructed and used but pertinent provisions:of law 
as construed by the Supreme Court of the United (States, 
show that the Commission does not possess jurisdiction 
which would enable it to make such a requirement. 

2. On its face the petition shows that the Commission has 
assumed and exercised all the jurisdiction which itj is em¬ 
powered to assume and exercise over the matters referred to 
and covered by said petition. 

3. The petition does not show that the Commission has 
been guilty of any act or omission, which act if done, or 

which omission if made, would entitle the relator to 
166 the relief, or anv of the relief, asked for bv if in and 
by said petition. j 

All of which matters and things the Commission iis ready 
to aver, maintain, and prove as this honorable conjrt shall 
direct and hereby prays that the rule to show cause issued 
herein be discharged and that the petition be dismissed. 

INTERSTATE COMMERCE COMMISSION. 
Bv DANIEL W. KNOWLTON, 

Chief Counsel. j 
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City of 'Washington. 

District of Columbia, ss: 

Clyde B. Atchison, being duly sworn, deposes and says 
that lie is a member of the Interstate Commerce Commis¬ 
sion, the above-named respondent, and makes this affidavit 
on behalf of said Commission; that he has read the fore¬ 
going answer and knows the contents thereof, and that the 
same is true. 

CLYDE B. ATCHISON. 

Subscribed and sworn to before the undersigned, a notary 
public within and for the District of Columbia, this 3rd day 
of August, 1928. 

[seal.] i EUGENIA W. SUTER, 

i Notary Public. 

In the Supreme Court of the District of Columbia. 

167 At Law 

No. 756S8. 

United States of America, at the Relation of City of Los 
Angeles, a Municipal Corporation, Relator, 

vs. 

Interstate Commerce Commission, Respondent. 

Demurrer of Relator to Answer of Respondent. 

Filed Aug. 10, 1928. 

Now comes the City of Los Angeles, the relator, and 
demurs to the answer of the Interstate Commerce Commis¬ 
sion, the respondent, on file herein, and to each subdivision 
thereof, on the ground that said answer and each subdivi¬ 
sion thereof are bad in substance and do not state facts 
sufficient to constitute a defense to the petition of the re¬ 
lator on file in the above entitled proceeding. 

The matters of law which the relator intends to argue 
are that said Interstate Commerce Commission has the 
power, authority and jurisdiction to consider the evidence 
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in Docket No. 14,778 before said Commission and referred 
to in the relator’s petition on tile herein, for the purpose 
of determining whether said Commission should i$sue the 
order as prayed for by the relator requriing the construc¬ 
tion and use of a union passenger station and appurte¬ 
nances in the City of Los Angeles, State of California, as 
described in said petition, and thereafter to make an ap¬ 
propriate order based on said evidence, and tjliat this 
168 Court should grant its order for the issuance of a 
peremptory writ of mandamus commanding! and di¬ 
recting said Interstate Commerce Commission to consider 
the evidence in said Docket No. 14,778, referred to in the 
relator’s said petition, for the purpose of determining' 
whether said Commission should issue said order requiring 
the construction and use of said union passenger station. 

Dated at the City of Washington, District of Columbia, 
this 10th day of August, 1928. 

JESS E. STEPHENS, | 

City Attorney, City of Los Angeles, 

City Hall, Los Angeles. 

MAX THELAN, 

Special Counsel for Relator, 

Balfour Building, 

351 California Street, \ 

San Francisco, California. 

EDWIN C. BLANCHARD, ! 

Associate Counsel for Relator, 

404 Southern Building, 

Washington, D. C. 
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Thursday, October 18] 1928 


Session resumed pursuant to adjournment, Hon. William 
Hitz, Justice, presiding. 
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l5S UNITED STATES OF AMERICA EX REL., ETC., VS. 

United States of America at the delation of City of Los 
Angeles, a Municipal Corporation, Relator, 

vs. 

Interstate Commerce Commission, Respondent. 

At Law 
No. 75,688. 

Come now the parties hereto by their respective attorneys 
of record, and thereupon this cause heretofore submitted to 
the Court upon the petition and the exhibits thereto, the 
answer of the rspondent to said petition and the demurrer 
of the relator to said answor having* been considered, it 
is ordered that said demurrer be and the same is hereby 
overruled. 

Thereupon the petitioner by its attorneys elects to stand 
upon its petition. Wherefore, it is considered that the peti¬ 
tion herein be, and the same is hereby dismissed, that peti¬ 
tioner take nothing by this suit, that respondent go hence 
without day and recover of petitioner its costs of defense to 

be taxed bv the clerk and have execution thereof. 

* 

From the foregoing judgment the petitioner, by its said 
attorneys, in open court, notes an appeal to the Court of 
Appeals; whereupon, the ^maximum of an undertaking for 
costs is hereby fixed in the sum of One Hundred Dollars, 
with leave to deposit the sum of Fifty Dollars with the clerk 
in lieu thereof. 

WILLIAM HITZ, J. 

170 M emorandum, 

October 18, 1928—$50 deposited by Plaintiff in lieu of 
bond on appeal. 
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Assignments of Error. 


i 

l 

i 


Filed Oct. 18,1928. j 

i 

In the Supreme Court of the District of Columbia. 

j 

At Law. 


No. 75688. 


United States of America at the Relation of City of Los 
Angeles, a Municipal Corporation, Relator, j 

vs. 

i 

Interstate Commerce Commission, Respondent. 

City of Los Angeles, a municipal corporation, th£ Peti¬ 
tioner and Relator herein, makes the following assignments 
of error, which it avers occurred upon the trial 0f this 
cause, to-wit: 

1. That the Court erred in overruling the demufrer of 
the Relator to the answer of the Respondent on file herein. 

2. That the Court erred in holding and deciding that the 
petition did'not contain statements or allegations 0f fact 
sufficient to constitute a cause of action against the Respon¬ 
dent or to entitle the Relator to the relief prayed!for in 
its petition or to any relief in the premises. 

3. That the Court erred in entering an order dismissing 
the Relator’s petition for a writ of mandamus. 

4. That the Court erred in rendering judgment 
171 the Relator upon the overruling of the Relator’s de¬ 
murrer to the Respondent’s answer on file herein. 

5. That the Court erred in rendering judgment Against 
the Relator, whereas the judgment ought to havje been 
rendered in favor of the Relator and against the Respon¬ 
dent. 

6. That the Court erred in holding and deciding tjhat the 
Interstate Commerce Commission does not have jifrisdic- 
tion to make the order requested by the City of Lios An¬ 
geles in its complaint in Docket No. 14778 before the 
Interstate Commerce Commission. 

I 

7. That the Court erred in holding and deciding that the 
Interstate Commerce Commission does not have jurisdic- 





160 


UNITED STATES OF AMERICA EX EEL., ETC., VS. 


tion under Paragraph 3 of Section 3 and/or under Para¬ 
graph 4 of Section 3 and/or under Paragraphs 18 and 20, 
inclusive, of Section 1 and/or under the other provisions 
of the Interstate Commerce Act, as amended, to make the 
order requiring the defendant carriers in said Pocket No. 
14778 to construct, maintain and operate a union passenger 
station in the City of Los Angeles, as prayed for by the 
City of Los Angeles in its complaint in said Pocket No. 
14778 before said Interstate Commerce Commission. 

Wherefore the Relator, City of Los Angeles, a municipal 
corporation, prays that the judgment of the Supreme Court 
of the Pistrict of Columbia mav be reversed. 

! JESS E. STEPHENS, 

City Attorney, City of Los Angeles, 

City IIall, Los Angeles. 

MAX THELEN, 

Special Counsel for Relator, 

Balfour Building. 

351 California Street, 

San Francisco , California. 


172 EPWIN C. BLANCHARP, 
Associate Counsel for Relator, 
404 Southern Building, 
Washington, D. C. 


Designation of Record. 

Filed Oct. 18,1928. 

In the Supreme Court of the Pistrict of Columbia. 

At Law. 

No. 75688. 

United States of America at the Relation of City of Los 
Angeles, a Municipal Corporation, Relator, 

vs. 

Interstate Commerce Commission, Respondent. 

Thee Clerk will please include in the record on appeal 
the following: 

1. Petition for writ of mandamus, with Exhibits A to E, 
inclusive, thereto attached. 


INTERSTATE COMMERCE COMMISSION. 
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2. Rule to show cause. 

3. Answer of respondent to above petition. 

4. Demurrer of relator to said answer of respondent. 

5. Order overruling said demurrer and judgment for 
respondent. 

6. Certificate showing entry of appeal and the date 
thereof. 

7. Assignments of error. 

173 8. This designation of record. 

JESS E. STEPHENS, j 

City Attorney, City of Los Angeles, 

City Hall, Los Angeles. 

MAX THELEN, j 

Special Counsel for Relator, 

Balfour Building , i 

351 California Street, \ 

San Francisco, California. j 

EDWIN C. BLANCHARD, | 

Associate Counsel for Relator, \ 

404 Southern Building , 

Washington, D. C. 

\ 

Service of within designation of record admitted this — 
day of October, 1928. i 

DANIEL W. KNOWLTON, j 

Chief Counsel Interstate Commerce Commission. 

! 

i 

174 Supreme Court of the District of Columbia, j 

i 

! 

United States of America, 

* i 

District of Columbia, ss: 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 173, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75688 at Law, wherein Ignited 
States of America, at the relation of City of Los Angeles, 
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a municipal corporation is Relator and Interstate Com¬ 
merce Commission is Respondent, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of October, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4863. United States of America at the relation of Citv 
of Los Angeles, a municipal corporation, appellant, vs. 
Interstate Commerce Commission. Court of Appeals, Dis¬ 
trict of Columbia. Filed Oct. 27, 1928. Henry W. Hodges, 
Clerk. 
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No. 4863. 
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I 
j 

IN THE 

COURT OF APPEALS 

l 

i 

OF THE 

j 

DISTRICT OF COLUMBIA. 

j 


United States of America, at the rela¬ 
tion of City of Los Angeles, a mu¬ 
nicipal corporation, 

Appellant, 
vs. 

Interstate Commerce Commission. 


Appeal From the Supreme Court of the District of 

! 

Columbia. 


BRIEF OF APPELLANT. 


THE FACTS. 

j 

I. | 

STATEMENT OF CASE. 

i 

I 

1. The Issue. 

The question at issue in this proceeding is whether the 
Interstate Commerce Commission has the jurisdiction to 
make an order requiring the Southern Pacific Company 
(hereinafter at times referred to as the Southern Pacific), 

i 

| 

i 

i 

i 

i 
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The Atchison, Topeka and Santa Fe Railway Company 
(hereinafter at times referred to as the Santa Fe) and 
Los Angeles & Salt Lake Railroad Company (a portion 
of the Union Pacific's System and hereinafter at times 
referred to as the Salt Lake) to construct, maintain and 
operate a union passenger station in a specified area near 
the Plaza in the City of Los Angeles. 

In its first decision in the “Los Angeles Passenger 
Terminal Cases” (100 I. C. C. 421, 426, 430), the Inter¬ 
state Commerce Commission held that it does not have 
such jurisdiction and hence refused to give any considera¬ 
tion to matters shown of record for the purpose of de¬ 
termining whether the Commission should issue the re¬ 
quested order requiring the construction and use of a union 
passenger station by said carriers. The Commission said 
(p. 430): 

“We conclude that we are not empowered to re¬ 
quire the construction of a union passenger station 
as sought in No. 14,778 * * * we will give no 
consideration to matters shown of record for the 
purpose of determining whether we should issue an 
order requiring the construction and use of a union 

station bv anv of the defendants.” 

* 

In its second decision, 142 I. C. C. 489, the majority of 
the Commission reached the same conclusion (p. 496). 

On the merits, the Commission made all the findings of 
fact and issued the certificates requested by the City of 
Los Angeles in said Docket No. 14,778, but on the 
question of law the Commission held in both decisions 
that it did not have the authority to make the final order 
requiring said carriers to construct and operate said union 
passenger station. The Commission, accordingly, refused 
to consider the evidence bearing on said issue of law. 
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The City of Los Angeles has consistently taken the 
position, ever since it filed its complaint with the Inter¬ 
state Commerce Commission in said Docket No. 14,778, 
in 1923, that the Interstate Commerce Commission does 
have the jurisdiction to make said final order. The City 
has instituted the present proceeding for the purpose of 
securing a writ of mandamus directing the Interstate 
Commerce Commission to consider the evidence bearing 
on said issue of law and thereafter to make such! order 
as, in the opinion of the Commission, the facts ahd the 
merits justify and require. 

Note: Throughout this brief, italics, unless otherwise 
stated, are ours. 

The printed "Transcript of Record” will be thus referred 
to throughout this brief—R. 

| 

2. The Pleadings. 
a. Petition for Writ. 

The petition for the writ may be briefly summarized 

i 

as follows: 

i 

Paragraph I alleges that the City of Los Angelas is a 

i 

California municipal corporation which is located jin the 
county of Los Angeles, state of California. [R. 2.]! 

Paragraph II alleges that the Interstate Commerce Com¬ 
mission was created by the Act of Congress of February 
4, 1887, refers to the statutes specifying the Commis¬ 
sion's powers, duties and responsibilities and alleges that 
the Commission’s principal office is in the city of jWash- 
ington. [R. 2.] j 

Paragraph III alleges that the Southern Pacific, the 
Santa Fe, the Salt Lake and three other specified carriers 
are common carriers engaged in transporting passengers 
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and property by railroad to, from and through the City 
of Los Angeles in interstate and also intrastate commerce, 
and that each of said carriers is subject to the Act to 
Regulate Commerce and the acts supplemental thereto 
and amendatory thereof: also contains allegations with 
reference to the ownership and operation of the lines of 
railroad of said carriers; also refers to a map which will 
be found opposite the first page of Exhibit A of the peti¬ 
tion, which map shows the location of the lines of railroad 

i 

of said carriers in the City of Los Angeles. [R. 2-3.] 

Paragraphs IV, V and VI set forth certain physical 
facts which will be referred to in somewhat more detail 
in a subsequent portion of this brief under the head of 
“Physical Facts.’’ Paragraph IV describes the location of 
the lines of railroad of said carriers in the City of Los 
Angeles, contains information with reference to the volume 
of passenger business of said carriers into and out of Los 
Angeles and draws attention to the fact that the predom¬ 
inating passenger traffic of said carriers in the City of 
Los Angeles is to and from the north and east. [R. 
3-6.] Paragraph V is addressed to the Alameda street 
railroad grade drossing situation and contains allegations 
with reference to the interest and responsibility of the 
Southern Pacific, the Santa Fe and the Salt Lake in con¬ 
nection with said railroad grade crossing situation. [R. 
6-7.] Paragraph VI deals with the subject of the ex¬ 
isting passenger depots of the Southern Pacific, the Santa 
Fe and the Salt Lake in the City of Los Angeles. [R. 7-9.] 

Paragraph VII alleges that it is necessary and that the 
public safety, convenience and necessity require, that the 
Southern Pacific, the Santa Fe and the Salt Lake con¬ 
struct, maintain and operate a union passenger station 
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i 


and incidental facilities in the Plaza area in the City 
of Los Angeles; that if such union passenger station be 
not constructed, it would nevertheless be necessary for 
said carriers to expend individually, in the immediate fu¬ 
ture, several million dollars for the purpose of establishing 
adequate and convenient passenger station facilities in 
the City of Los Angeles; and that it is greatly in the pub¬ 
lic interest and in the interest of said carriers themselves 
that these expenditures, instead of being made in |a com¬ 
petitive and largely wasteful manner, each carrier seeking 
primarily to advance its own competitive interest or the 
interest of itself and its particular associates, should be 
made in a unified manner and in such a way as to avoid 
duplicate investments and operating expenses, prevent 
wasteful expenditures and serve the public interest. [R. 
9-10.] | 

Paragraphs VIII to XV, inclusive, summarize the his¬ 
tory of the Los Angeles Passenger Terminal Cases and 
trace their progress through the Railroad Commission of 

California, the Supreme Court of California, the Supreme 

€ 

Court of the United States, the Interstate Commerce 
Commission, the Railroad Commission of California for 
the second time and the Interstate Commerce Commission 
for the second time. [R. 10-22.] A more detailed refer¬ 
ence to these allegations of the petition will be set forth in 
a subsequent portion of this brief under the Head of 
‘‘Historical Facts/’ 

Paragraph XVI quotes certain provisions of the Act to 
Regulate Commerce, relied on by the City of Los Angeles, 
being paragraphs 3 and 4 of section 3, paragraph 21 of 
section 1 and a portion of section 12. [R. 22-4.] 
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Paragraph XVII alleges that each finding of fact con¬ 
tained in the specified decisions of the Interstate Com¬ 
merce Commission and of the Railroad Commission of 
California is true and is shown by the evidence before 
the Interstate Commerce Commission in its said Docket 
No. 14,778; that a union passenger station constructed, 
operated and maintained by the Southern Pacific, the Santa 
Fe and the Salt Lake on said Plaza area, as prayed for 
by the City of Los Angeles in said Docket No. 14,778, is 
a reasonable, proper and necessary facility for the receiv¬ 
ing, forwarding and delivering of passengers to and from 
the several lines of said carriers and lines connecting 
therewith; that the present and future public convenience 
and necessity require the construction, maintenance and 
use of said union passenger station by said carriers and 
such abandonments and extensions of lines of railroad 
as are incidental thereto; and that the expense involved 
will not impair the ability of said carriers to perform 
their duty to the public. Said paragraph XVII also al¬ 
leges that the City of Los Angeles, by formal resolution 
of its City Council, now in full force and effect, stands 
ready to grant such franchises or permits and to enact 
such ordinances for the opening or closing of all such 
public street areas as may be necessary to make fully 
effective the order for which the City prays in its said 
Docket No. 14,778 before the Interstate Commerce Com¬ 
mission. [R. 24-5.] 

Paragraph XVIII shows the extent to which the oper¬ 
ation of said union passenger station in the Plaza area 
in Los Angeles will require the joint use of existing rail¬ 
road terminal facilities in or adjacent to the City of Los 
Angeles and alleges that of the total area of 37 acres 


9 
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which would be required for the proposed union passenger 
station 26.87 acres, being more than two-thirds of the 
total area, is already railroad terminal land owned by the 
Southern Pacific and to a small extent by the Santa Fe. 
[R. 25-6.] These allegations will be considered! in fur¬ 
ther detail in a subsequent portion of this brief in con¬ 
nection with the Commission's jurisdiction under para¬ 
graph 4 of section 3 of the Act. 

Paragraph XIX refers to the extensions and aban¬ 
donments of railroad property and the joint use! thereof 

i 

which would be incidental to the use of said union pas¬ 
senger depot. [R. 26.] 

Paragraph XX alleges that the refusal of thb Inter¬ 
state Commerce Commission to consider the evidence in 
said Docket No. 14,778 for the purpose of determining 
whether the Commission should issue the order requested 
by the City of Los Angeles requiring the construction 
and use by said carriers of said union passenger depot 
was based solely on a matter of law, namely, on the Com¬ 
mission's opinion that it does not have the power, authority 
and jurisdiction to give such consideration to the evidence 
or to make such order; that in entertaining said opinion 
the Commission was and is mistaken as a matter of law; 
that as a matter of law the Commission does have the 

i 

power, authority and jurisdiction to consider said evidence 
for the purpose of determining whether it should issue 

i 

the order as prayed for requiring the construction |and use 
of said union passenger station and thereafter tb make 
an appropriate order based on said evidence; ar^d that, 
as a matter of law, it is the duty of the Interstate Com¬ 
merce Commission to give consideration to such evidence 
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and thereupon to issue such order as the facts and the 
merits justify and require. [R. 26-7.] 

Paragraph XXI alleges that each allegation of fact in 
the petition and each finding of fact made by the Inter¬ 
state Commerce Commission or bv the Railroad Commis- 
sion of California is shown by the evidence in the record 
before the Interstate Commerce Commission in said Docket 
No. 14,778. [R. 27.] 

Paragraph XXII alleges that petitioner has no plain, 
speedy or adequate remedy in the ordinary course of law. 
[R. 27.] 

The relief prayed for is that a peremptory writ of 
mandamus issue commanding and directing the Interstate 
Commerce Commission to consider the evidence in its 
said Docket No. 14,778 for the purpose of determining 
whether the Commission should issue an order requiring 
the construction and use of a union passenger station 
in the City of Los Angeles by the Southern Pacific, the 
Santa Fe and the Salt Lake as prayed for by the City of 
Los Angeles in said Docket No. 14,778, and thereafter to 
make such order as the facts and the merits justify and 
require, or, in the alternative, for the issuance of a rule 
to show cause why a writ should not be issued. [R. 27-8.J 

Copies of the following documents are attached as ex¬ 
hibits to the petition and made a part thereof: 

Exhibit A—The complaint of the City of Los An¬ 
geles before the Interstate Commerce Commission in said 
Docket No. 14,778, filed in March, 1923, the first page 
of which complaint is preceded by a map showing the 
location of the lines of railroad in the City of Los An¬ 
geles in so far as pertinent to this proceeding [R. 29-47]; 
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Exhibit B—First decision of Interstate Commerce Com¬ 
mission in Los Angeles Passenger Terminal Cases4-July 
6, 1925 (100 I. C. C. 421) [R. 49-96]; j 

Exhibit C—Second decision of Railroad Commission of 
California—July 8, 1927 (Volume 30, Opinions and Or¬ 
ders, Railroad Commission of California, page 151) [R. 
97-114]; j 

i 

Exhibit D—Petition of City of Los Angeles to Inter¬ 
state Commerce Commission for issuance of certificates 
and making of final order—July 25, 1927. To this docu¬ 
ment is attached a copy of California Railroad iCom- 
mission’s Exhibit 4B, showing the plan for the proposed 
union passenger terminal at the Plaza in Los Angeles [R. 
115-128]; and 

Exhibit E—Second decision of Interstate Commerce 
Commission in Los Angeles Passenger Terminal Cases— 
May 8, 1928 (142 I. C. C. 489). To this decision are at¬ 
tached as Appendix No. 1 the 6 findings of fact made 
by the Interstate Commerce Commission and the Railroad 
Commission of California and the 4 additional findings of 
fact made by the Railroad Commission of California and 
found bv the Interstate Commerce Commission fo be 

* j 

sufficiently supported by the evidence. [R. 128-149.] 

b. Answer of Interstate Commerce Commission . 

The answer of the Interstate Commerce Commission, 
either by direct admission or by failure to deny, admits 
all the allegations of fact of the petition except only the 
following which we believe may be considered not material 
and as to which the Commission alleges that it has no 
information or belief: 
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(a) Allegation that the carriers have made frequent 
public admission of the necessity, in the public interest, 
of eliminating all railroad operations along Alameda 
street, in Los Angeles, except only industrial switching 
for freight. [Paragraph V of Petition for Writ, R. 6.] 

(b) Allegations that the total value of the Santa Fe’s 
present passenger station building in Los Angeles with 
all furniture, parking and paving, does not exceed $50,- 
000.00; that the officials of the Santa Fe have on numer¬ 
ous occasions made public acknowledgment of the inad¬ 
equacy of the present passenger station and facilities and 
of the necessity for an adequate, up-to-date passenger 
station; and that such station and facilities, if provided 
by the Santa Fe independently without reference to a 
union passenger station, would cost approximately $L- 
182,317.00. [Paragraph VI of Petition for Writ, R. 8.] 

(c) Allegation that the only plan for the elimination 
of the existing dangerous railroad grade crossings along 
Alameda street in Los Angeles consistent with the public 
convenience and necessity and safety is to change the loca¬ 
tion of the Southern Pacific’s present passenger depot to 
a site in the vicinity of the Plaza, near the northern en¬ 
trance to the City, by which plan the trains of the South¬ 
ern Pacific will be kept off Alameda street and the Ala¬ 
meda street grade crossing problem will automatically be 
solved. [Paragraph VI of Petition for Writ, R. 9.] 

Apart from the above three matters, which we believe 
are not necessary in the consideration of the issue now 
before this tribunal, the answer of the Interstate Com¬ 
merce Commission either expressly or impliedly admits 
the truth of all allegations of fact in the petition for the 
writ. 
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While said answer, in the last paragraph of section IV 
thereof [R. 155], denies the allegations of the petition ex¬ 
cept as expressly admitted, such denial is only “in so far as 
they conflict ” either with the allegations of said janswer 
or with the statements or conclusions of fact contained 
in the Commissions' two decisions of July 6, 1925, and 

j 

May 8, 1928, which decisions are made a part j of the 
answer. Careful analysis of the petition and the answer 
shows that no other allegation of the petition as to any 
question of fact in any way conflicts with the allegations 
of said answer or said two decisions. 

! 

c. Demurrer of Relator to Answer. 

i 

The relator filed its demurrer to the Commission’s said 
answer, thereby raising squarely the issue of law as to the 
Commission’s jurisdiction, which issue both the relator and 
the respondent desire to have decided. [R. 156-7.J 


3. Action by Supreme Court of the District of 

Columbia. 

On October 18, 1928, the matter of the argument on 
the relator's demurrer to the answer of the Interstate 
Commerce Commission came on before Honorable William 

i 

. i 

Hitz, Justice of the Supreme Court of the District of 

i 

Columbia. 


The court, at that time, made its order overruljng said 

i 

demurrer, whereupon the City of Los Angeles j advised 
the court that it elected to stand upon its petitiop. The 
court thereupon entered judgment dismissing saiid peti¬ 
tion, whereupon the City of Los Angeles noted it£ appeal 
in open court to the Court of Appeals. [R. 158.] I 


i 
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The appeal was thereupon perfected by the deposit of 
the sum of $50.00 with the clerk in lieu of appeal bond, 
as authorized by the court. [R. 158.] 

4. Assignment of Errors. 

The appellant relies on each error specified in its as¬ 
signment of errors [R. 159-160], as follows: 

1. That the court erred in overruling the demurrer 
of the relator to the answer of the respondent on file 
herein. 

2. That the court erred in holding and deciding that 
the petition did not contain statements or allegations of 
fact sufficient to constitute a cause of action against the 
respondent or to entitle the relator to the relief prayed 
for in its petition or to any relief in the premises. 

3. That the court erred in entering an order dismiss¬ 
ing the relator’s petition for a writ of mandamus. 

4. That the court erred in rendering judgment against 
the relator upon the overruling of the relator’s demurrer 
to the respondent’s answer on file herein. 

5. That the court erred in rendering judgment against 
the relator, whereas the judgment ought to have been ren¬ 
dered in favor of the relator and against the respondent. 

6. That the court erred in holding and deciding that 
the Interstate Commerce Commission does not have juris¬ 
diction to make the order requested by the City of Los 
Angeles in its complaint in Docket No. 14,778 before 
the Interstate Commerce Commission. 

7. That the court erred in holding and deciding that 
the Interstate Commerce Commission does not have juris¬ 
diction under paragraph 3 of section 3 and/or under para- 
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I 
I 

graph 4 of section 3 and/or under paragraphs 18 to 20, in- 

i 

elusive, of section 1 and/or under the other provisions of 
the Interstate Commerce Act, as amended, to make the 

i 

order requiring the defendant carriers in said Docket No. 
14,778 to construct, maintain and operate a union pas¬ 
senger station in the City of Los Angeles, as grayed 
for by the City of Los Angeles in its complaint in said 
Docket No. 14,778 before said Interstate Commerce Com¬ 
mission. 

II. | 

Physical Facts. 

; 

The physical facts with reference to the location of the 
existing lines of railroad of the Southern Pacific, the 

j 

Santa Fe and the Salt Lake in the City of Los Angeles, 
the existing passenger depot facilities, the area in the 
Plaza district in the City of Los Angeles specified |in the 
decisions of the Railroad Commission of California and 
referred to in the decisions of the Interstate Commerce 

i 

Commission as the location for the proposed union pas¬ 
senger depot, and all other physical facts bearing <j>n the 
present issue, are set forth in paragraphs IV-VI, j inclu¬ 
sive, of the petition for the writ and in the decisions of 
the Interstate Commerce Commission of July 6, 1925 (100 
I. C. C. 421), of the Railroad Commission of California 
of July 8, 1927 (Volume 30, Opinions and Orders,! Rail¬ 
road Commission of California, page 151), and Of the 
Interstate Commerce Commission of May 8, 1928; (142 
I. C. C. 489), copies of which decisions, as already noted, 
are attached to the petition for the writ and made & part 
thereof as Exhibits B, C and E, respectively. 
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The tracks, existing - passenger station facilities and 
area for proposed union passenger station are shown on 
map marked Exhibit No. 1, copy whereof is inserted op¬ 
posite the first page of Exhibit A to the petition for the 
writ. [R. opposite p. 28.] 

The plan for the proposed union passenger terminal at 
the Plaza in Los Angeles is shown on an exhibit marked 
“C. R. C. Exhibit 4 B.” copy whereof is attached to Ex¬ 
hibit D to the petition for the writ, at the end of said 
exhibit. [R. opposite p. 128.] 

1. Lines of Railroad. 

The location and volume of passenger traffic of the 
lines of railroad of the Southern Pacific, the Santa Fe 
and the Salt Lake within the City of Los Angeles are 
referred to in paragraph IV of the petition for the writ. 
[R. 3-6.] 

After a preliminary paragraph which sets forth, in a 
general way, the facts with reference to the general north¬ 
erly and southerly location of the tracks of the carriers 

through the City of Los Angeles and the interference of 
said tracks at grade with intercommunication between 
the portions of 1 the City of Los Angeles and other com¬ 
munities located on either side thereof, said paragraph 
IV proceeds with more specific allegations with reference 
to the location of the tracks of the Southern Pacific, the 
Santa Fe and the Salt Lake, as follows: 
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a. Southern Pacific. 

With reference to the tracks of the Southern jPacific, 
said paragraph IV of the petition alleges as follow$: 

“That the so-called ‘Coast’ and 'Valley' routes of 
the Southern Pacific Company, herein at time^ called 
the Southern Pacific, connecting Los Angelas with 
San Francisco and with the San Joaquin and | Sacra¬ 
mento valleys, unite at Burbank about 12 miles north 
of said Southern Pacific Company’s so-called Arcade 
Station in Los Angeles, and extend southerly along 
the east bank of the Los Angeles River to its juncture 
with the Arroyo Seco, which drains the territory to 
the northeast, in the vicinity of Pasadena; that at 
said Arroyo Seco, the said Southern Pacific; Com- 
pany’s said line of railroad crosses from the east 
bank to the west bank of the Los Angeles River and 
thence continues southerly along the river to the 
North Broadway Viaduct: that the line then crosses 
under said viaduct and, leaving the river, proceeds 
southwest along North Spring street to the northern 
end of Alameda street and thence southerly! along 
Alameda street at grade, crossing many important 
streets, to the Southern Pacific Company’s Arcade 
passenger station just west of Alameda street be¬ 
tween Fourth and Sixth streets; that the Southern 
Pacific Company’s Sunset or El Paso route ap¬ 
proaches the City of Los Angeles from the east and 
crosses the Los Angeles River along Alhambra ave¬ 
nue and then turns south into Alameda street at 
North Main street, a short distance south pf the 
north end of Alameda street, and proceeds thence 
southerly to the Arcade Station, as do the trains 
from the north; and that south of said Arcade Sta¬ 
tion the Southern Pacific Company occupies Alameda 
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street at grade to the southerly boundary of the 
citv with its line to San Pedro and Santa Ana.” 
[R. 4.] 

b. Santa Fe. 

With reference to the tracks of the Santa Fe, said 
paragraph IV of the petition alleges as follows: 

“That the main line of The Atchison, Topeka 
and Santa Fe Railway Company, herein at times 
called the Santa Fe, from the east through Pasadena 
follows the Arroyo Seco and crosses from the east 
bank to the west bank of the Los Angeles River just 
north of said North Broadway Viaduct; that the 
line thence passes under said viaduct and proceeds 
thence southerly along the west bank of the river 
across Alhambra avenue to said company's passenger 
station on the west bank of the river, just south of 
First street; that an alternative route from San Ber¬ 
nardino joins the Los Angeles-San Diego line at Ful¬ 
lerton and enters the city from the southeast, crossing 
the river from the east bank to the west bank south 
of Butte street and following thence north along the 
west bank of the river to the Santa Fe’s said pas¬ 
senger station; and that a local line of the Santa Fe 
from Redondo and San Pedro joins said last men¬ 
tioned line near Butte street.” [R. 4-5.] 

c. Salt Lake. 

With reference to the tracks of the Salt Lake, said 
paragraph IV of the petition alleges as follows: 

“That the main line of the Los Angeles and Salt 
Lake Railroad Company, herein at times called the 
Salt Lake, enters the city from the southeast through 
a point called Hobart Junction; that said line for¬ 
merly proceeded up the east bank of the river to the 


Salt Lake’s former passenger station located bn the 
east bank of the river, south of First street, but that 
subsequent to the abandonment by the Salt Lake of 
its said passenger station on or about November 1, 
1924, the Salt Lake, as a temporary matter, operates 
its passenger trains from the east bank to the west 
bank of the river at or about Butte street, thence 
west along said street to a connection with the tracks 
of the Southern Pacific along Alameda street and 
thence north over and along said tracks at 'grade 
along Alameda street to and into the Southerp Pa¬ 
cific Company’s said Arcade passenger depot ; that 
one line of the Salt Lake continues from Butte j street 
north along the east bank of the river, passes under 
said North Broadway Viaduct and follows thence 
up the Arroyo Seco to Pasadena; that a branch of 
said last mentioned line crosses the Arroyo! Seco 
to the north and terminates at Glendale, a suburb 
approximately 5 miles north of the Arcade Station; 
and that another local line of the Salt Lake; from 
the south serves Long Beach and San Pedro and 
joins the main line between Hobart Junction and the 
river.” [R. 5.] j 

d. Volume and Direction of Passenger Traffic. j 

j 

Turning now to the subject of the volume and direction 
of the passenger traffic into and out of the City df Los 
Angeles, said paragraph IV of the petition alleges as 
follows: j 

“That over their said lines of railroad the Southern 
Pacific, Santa Fe and Salt Lake transport into and 

i 

out of the City of Los Angeles annually in exdess of 
2,250,000 passengers; that in the transportation of 
said passengers said carriers operate into and out of 
said city annually in excess of 12,000 arriving and 
an equivalent number of departing passenger trains. 
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“That the Southern Pacific's main line from the 
north, the Santa Fe's main line from the north and 
the Salt Lake's branch line to Pasadena all run under 
said North Broadway Viaduct at the entrance to the 
city from the north, the two former lines being’ 
located under said viaduct along the west bank of 
the river and the latter line along the east bank; 
and that the point at which said tracks of said car¬ 
riers run under said North Broadway Viaduct is 
located only approximately three-fourths of one mile 

distant northerlv from the so-called Plaza area as 

* 

described in the decisions of the Interstate Com¬ 
merce Commission and the California Railroad Com¬ 
mission, to which reference will hereinafter be made. 

“That the predominating passenger traffic of said 
carriers in the City of Los Angeles is to and from 
the north and east; that 69 per cent of all scheduled 
main line passenger trains enter Los Angeles by 
routes north of said Plaza area; that 42 out of the 
78 main line scheduled passenger trains daily pass 
under said North Broadway Viaduct and 12 run along 
Alhambra avenue; that only 24 of said trains, being 
less than one-third, enter the city from the south; 
and that 74 per cent, being nearly three-fourths, of 
all passengers use routes north of said Plaza area." 
[R. 5-6.] 


2. Alameda Street. 

Referring next to the admittedly very serious railroad 
grade crossing situation on and along Alameda street, 
the principal north and south street through the industrial 
section of the City of Los Angeles, paragraph V sets 
forth the situation as follows (omitting one allegation 
denied by the Commission on the ground that it has no 
information or belief) : 
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i 


‘"That Alameda street is the principal north and 
south street through the industrial section |of the 
Cily of Los Angeles; that an enormous volume of 
east and west traffic, street and interurban electric, 
vehicular and pedestrian, must cross daily said street 
and the double-track main line of the Southern Pa¬ 
cific located and operated thereon; that north| of the 
Arcade depot said tracks along Alameda street are 
operated by the Southern Pacific and that south of 
said depot they are operated not merely by the South¬ 
ern Pacific but also, since on or about November 1, 
1924, by the Salt Lake in connection with its tem¬ 
porary use of said Arcade depot; that the presence 
along Alameda street for practically its entird length 
of said double-track main line of the Southern Pa¬ 
cific at grade is a constant danger to life ahd limb 
and a serious inconvenience to an extremely heavy 
east and west railroad, vehicular and pedestrian traf¬ 
fic, and that said situation is constantly becoming 
more aggravated. 

“That not merely the Southern Pacific but also 
the Santa Fe and the Salt Lake have their duties 
and responsibilities in connection with said Alameda 
street situation. 

“That all persons coming to or going fijom the 
Santa Fe depot from or to points west of Alameda 
street must cross the Southern Pacific tracks: located 
and operated thereon and that the Santa Fe| has its 
passenger depot so located that its passengers are 

i 

obliged to go through said scene of danger in order 

j 

to reach it. 

“That the same situation would be equally appli¬ 
cable to the Salt Lake if that carrier should return 
to its passenger grounds on the east bank; of the 
Los Angeles River, and that at the present time the 
Salt Lake, by running its passenger trains into and 
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out of the Southern Pacific's Arcade Station, un¬ 
der said temporary arrangement, along Alameda 
street south of the Arcade Station, has aggravated 
and is aggravating the condition along that part of 
Alameda street/' [R. 6-7.] 

3. Existing Passenger Depots. 

Paragraph Vl of the petition next describes the ex¬ 
isting passenger depot situation of the Salt Lake, the Santa 
Fe and the Southern Pacific in the City of Los Angeles 
as follows (omitting the allegations denied by the Com¬ 
mission on the ground that it has no information or be¬ 
lief) : 

a. Salt Lake Passenger Depot. 

"‘That the Salt Lake does not now* own any pas¬ 
senger depot in the city of Los Angeles; that said 
carrier formerly owned and operated a passenger 
station on the east bank of the Los Angeles River, 
north of First street; that the passenger station build¬ 
ing at said location was a two-story frame building 
which was erected in 1891 at a cost of approximately 
$10,000.00; that said structure was inadequate to 
serve the needs of the traveling public and that its 
location was inconvenient and its access dangerous to 
the public; that in the year 1924 a fire fortuitously 
did some damage to the second story of the building, 
whereupon the Salt Lake was authorized by the Rail¬ 
road Commission of California to run its trains into 
the Arcade depot of the Southern Pacific Company 
as a temporary matter; that in its said order (De¬ 
cision No. 13,923, Vol. 25, Opinions and Orders, 
Railroad Commission of California, p. 281) the said 
Railroad Commission expressly provided that the Salt 
Lake should not use the granting of said application 
either by way of defense or argument on the ground 


of capital expenditure or on any other ground igainst 

i 

any order, or in any proceeding then or thereafter 
pending before said Commission or any other! Com¬ 
mission, court or public tribunal providing for or 
looking toward railroad or terminal unification in 
the City of Los Angeles; that the Salt Lake accepted 
said order of said Railroad Commission, began its 
operations into said Arcade depot on or about No¬ 
vember 1, 1924, and has continuously subsequent to 
said date operated its Los Angeles passenger' trains 
into and out of said Arcade Passenger depot; that 
in order to reach said Arcade depot, the Salt Lake 
operates all its passenger trains at grade on anc} along 
Alameda street from Butte street on the so^ith to 
said Arcade depot on the north, across mahy im¬ 
portant public streets, and that thereby the | incon¬ 
venience and danger to traffic, both vehicul4r and 
pedestrian, across said portion of Alameda I street 
has been greatly accentuated.” [R. 7-8.] 


b. Santa Fe Passenger Depot. 

“That the Santa Fe's passenger station in the city 
of Los Angeles is located along the west bhnk of 
the Los Angeles River, south of First street, and 
that the depot is a small brick building which was 
erected in 1893; that the present structure is inad¬ 
equate and does not meet the reasonable require¬ 
ments of the traveling public; that substantially all 
members of the public who have occasion to use the 
Santa Fe's passenger depot can do so only by crossing 
Alameda street and the main line tracks of the South¬ 
ern Pacific located thereon; and that the Santa Fe’s 
said depot is located on a site which is inconvenient 
and difficult of access and dangerous to the j public 
desiring to use said passenger depot." [R. 8.] ; 
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c. Southern Pacific Passenger Depot. 

‘That the Southern Pacific’s Arcade passenger de¬ 
pot in the city of Los Angeles was constructed by 
said carrier in 1915 under authority of an order of 
the Railroad Commission of California (Decision 
No. 1090, Vol. 3, Opinions and Orders, Railroad Com¬ 
mission of California, pp. 927-30), made on petition 
of said carrier; that as the result of public protests 
on the ground that the elimination of the Southern 
Pacific’s railroad grade crossings on Alameda street 
would be delayed or prevented by the construction 
of a passenger depot at said point, the Railroad Com¬ 
mission’s order authorizing the demolition of the 
old Arcade passenger depot at said point and the 
erection of the present depot contained an express 
provision ‘that the. tearing down and abandonment 
of said old depot, and the taking up, relocating and 
placing of new trackage in connection with said new 
depot, or the approval of this Commission therefor, 
shall never be used as a defense against the separa¬ 
tion of grade crossings in the state of California’; 
that the public interest and the public safety ur¬ 
gently require the elimination from Alameda street 
of all passenger operations and all freight operations 
of the Southern Pacific and the Salt Lake except only 
freight switching: that the waiting room of the Ar¬ 
cade depot is now overcrowded daily between the 
hours of 7 and 8 p. m., and that the building is rap¬ 
idly becoming inadequate; and that changes and al¬ 
terations in the building so as to make the same ade¬ 
quate for a number of years longer would cost ap¬ 
proximately $500,000.00.” [R. 8-9.] 
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III. j 

Historical Facts. 

j 

The pertinent historical facts, as set forth in tlie peti¬ 
tion for the writ, may be very briefly summarised as 
follows: 

i 

1. California Railroad Commission’s First 

Decision. 

i 

On December 6, 1921, after an exhaustive investiga¬ 
tion and voluminous testimony since 1916, the Railroad 
Commission of California rendered a decision (Decision 
No. 9838, Volume 20, Opinions and Orders, Railroad 
Commission of California, page 937), ordering the South¬ 
ern Pacific, the Santa Fe and the Salt Lake to procure 
sufficient land within a specified area in the Plaza district 
in Los Angeles for a union passenger station, to prepare 
and submit plans for such union station, passenger ter¬ 
minal and necessary facilities, and upon approval | of the 
plans by the Commission, to proceed wfith the construction 
of such station and terminal. [Paragraph VIII off Peti¬ 
tion for Writ, R. 10-11.] 

2. California Supreme Court’s Decision. 

| 

The carriers thereupon took the Railroad Commission’s 
said decision and order to the Supreme Court of Cali¬ 
fornia by writs of review’. In a case entitled The Atchi¬ 
son, Topeka and Santa Fe Railway Company v". Rail - 

~ i 

road Commission of California , 190 Cal. 214, the Supreme 
Court of California, on December 19, 1922, annulled the 
Railroad Commission’s said order on the ground that 
jurisdiction over the union passenger terminal situation 
in Los Angeles had, by the Transportation Act of 1920, 


i 

i 






— 26 — 


become vested solely and exclusively in the Interstate 
Commerce Commission. [Paragraph IX of Petition for 
Writ, R. 11-12.] 

3. Complaint of City of Los Angeles Before Inter¬ 
state Commerce Commission. 

The City of Los Angeles, thereupon, in March, 1923, 
filed with the Interstate Commerce Commission its formal 
complaint in Docket No. 14,778, asking the Interstate 
Commerce Commission to make its order directing said 
carriers, among other matters, to construct and thereafter 
operate and use a union passenger depot and appurtenances 
on the site in the Plaza district in Los Angeles theretofore 
specified by the Railroad Commission of California. The 
Commission was also asked to make appropriate findings 
and issue appropriate certificates necessary and incidental 
to the construction and operation of said union passenger 
depot. [Paragraph X of Petition for Writ, R. 12-13.] 

4. United States Supreme Court Decision. 

Thereafter, on April 7, 1924, the Supreme Court of the 
United States made its decision in a proceeding entitled 
Railroad Commission of California v. Southern Pacific 
Company, 264 U. S. 331, being a petition by the Railroad 
Commission of California for a review of said adverse 
decision of the Supreme Court of California (190 Cal. 
214). The Supreme Court of the United States, in its 
said decision, affirmed the said judgment of the Supreme 
Court of California and held that before an order of any 
public authority directing the construction of a union pas¬ 
senger depot under the circumstances existing in the City 
of Los Angeles could be effective, it would be necessary to 
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secure from the Interstate Commerce Commission certain 
specified certificates and findings. j 

i 

The Supreme Court also stated that it had been advised 
by statements at the bar that after the California Supreme 
Court handed down its decision, the City of Los Angeles 
filed a petition with the Interstate Commerce Commission, 
asking for an order to provide, maintain and use a union 
station, that a hearing followed, and that, pending the 
decision of the Supreme Court, the matter before the 
Interstate Commerce Commission was being held under 
consideration. The Supreme Court then said: 

“For the reasons given , we think that the course 
taken by the City of Los Angeles was the correct one ” 
[Paragraph XI of Petition for Writ, R. 13-14.] 

264 U. S. 331, 348. j 

j 

5. Interstate Commerce Commission's First 

Decision. 

1 

Thereafter, after taking further evidence in said Ipocket 

i 

No. 14,778, the Interstate Commerce Commission, oh July 
6, 1925, rendered its first decision in said docket! ( Los 
Angeles Passenger Terminal Cases , 100 I. C. C. 421). 
The Commission, in its said decision, made the findings of 
fact which had been requested by the City of Los Xngeles 
but held that it did not have jurisdiction to make tlje final 

i 

order requested by the City for the construction of a union 
passenger depot. In this connection, the Commission said 
(p. 430): j 

“We will give no consideration to matters shown of 
record for the purpose of determining whether we 
should issue an order requiring the construction and 
use of a union station by any of the defendants.” 
(Italics by the Commission.) 
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The Commission held that under the existing circum¬ 
stances it would issue no certificates or further orders at 
the time, but would retain jurisdiction of said Docket No. 
14,778, pending further possible action by the Railroad 
Commission of California. [Paragraph XII of Petition 
for Writ, R. 14-17.] 

Note : For the 6 findings of fact made bv the Interstate 

O J 

Commerce Commission in this first decision, please see 
the Note at the end of this section of this brief and Ap¬ 
pendix No. 3. 

6. California Railroad Commission’s Second 

Decision. 

The Railroad Commission of California thereupon re¬ 
opened the matters pending before it for further consid¬ 
eration and after receiving voluminous additional testi¬ 
mony rendered a further decision on July 8, 1927 (Deci¬ 
sion No. 18,593, Volume 30, Opinions and Orders, Rail¬ 
road Commission of California, p. 151). In its said deci¬ 
sion. said Railroad Commission made findings of fact 
substantially identical with the 6 findings of fact thereto¬ 
fore made bv the Interstate Commerce Commission and 
* 

added 4 further findings. 

The Commission thereupon made its order requiring the 
Southern Pacific, the Santa Fe and the Salt Lake to con¬ 
struct a union passenger station within said Plaza area at 
a cost of approximately $10,000,000.00 and in substantial 
compliance with the plan outlined in said Railroad Com¬ 
mission’s Exhibit No. 4B. [Paragraph XIII of Petition 
for Writ, R. 17-19.] 

Notes : 

1. For the 4 additional findings of fact made by the 

California Railroad Commission in this decision, please see 
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the Note at the end of this Section of this brief and Ap¬ 
pendix No. 3. The Interstate Commerce Commission, in 
its subsequent decision, found that these additional j find¬ 
ings of fact of the California Railroad Commission |“find 
sufficient support in the record.” (142 I. C. C. 489, 496.) 

2. Said figure of $10,000,000.00, found by the Railroad 
Commission of California, is the gross cost of the new 
union passenger station and appurtenances. In its fir$t de¬ 
cision of July 6, 1925, the Interstate Commerce Commis¬ 
sion found that when due allowance was made for lands 

j 

now used by the carriers in connection with their present 
passenger station facilities, which lands would be released 
for other uses under the Plaza plan, the net new rrjionev 
cost would be reduced to approximately $3,500,000.00 (100 
1. C. C. 421, 457.) | 

7. Interstate Commerce Commission’s Second 

Decision. 

The City of Los Angeles thereupon filed with the Inter¬ 
state Commerce Commission in said Docket No. 14,778 its 
petition dated July 25, 1927 [Exhibit D to Petition for 
Writ. R. 115-128], advising said Commission, among other 
matters, of the most recent action taken by the ^Railroad 
Commission of California and asking the Interstate Com¬ 
merce Commission now to issue its certificates iri accord¬ 
ance with its findings in its said decision of July! 6, 1925 
(100 I. C. C. 421), and also to make its order requiring 
the Southern Pacific, the Santa Fe and the Salt;Lake to 
construct and thereafter maintain a union passenger sta¬ 
tion and appurtenances within that portion of the Plaza 
district in the City of Los Angeles which had been speci¬ 
fied by the California Railroad Commission and to acquire 
such land, if any, as might be necessary for said purpose, 
at a total cost of approximately $10,000,000.00 in Isubstan- 
tial compliance with the plan identified as California Rail¬ 
road Commission’s Exhibit No. 4B. [Paragraph!XIV of 

Petition for Writ, R. 19-20.] I 

! 
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After further briefs and oral argument, the Interstate 

Commerce Commission, on May 8, 1928, rendered its 

second decision in said Docket No. 14,778 (142 I. C. C. 

489). The Commission adhered therein to the findings of 

fact made bv it in its said first decision, found that the 
* 

additional findings of the California Railroad Commission 
numbered 7 to 10, inclusive, hereinbefore referred to, 
found sufficient support in the record and issued its certifi¬ 
cates as requested by the City of Los Angeles. In its 
majority opinion, however, the Commission again refused 
to take the final step of ordering the carriers to construct 
and operate a union passenger depot as prayed for by the 
City of Los Angeles and to consider the evidence bearing 
on the propriety of making said order. The Commission 
again based its refusal to make such order or consider the 
evidence bearing thereon on its view that, as a matter of 
law, it does not have the jurisdiction to make such order. 

A separate opinion, filed by Commissioner Eastman and 

concurred in by Commissioners Lewis and McManamy 

held that the order requested by the City of Los Angeles 

should have been issued (142 I. C. C. 489, 498-502). 

[Paragraph XV of Petition for Writ, R. 20-2.] 

Note: For the certificates issued by the Interstate Com¬ 
merce Commission in this decision, please see the Note 
at the end of this Section of this brief and Appendix 
No. 4. 

8. Petition of City of Los Angeles for Writ of 

Mandamus. 

Thereafter, on July 12, 1928, the City of Los Angeles 
filed its petition for the writ herein. 

Note: Findings of Fact and Certificates. 

For convenience of reference, the court’s attention is 
invited to the following passages in the petition for the writ 



T 
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where the Interstate Commerce Commission’s findings apd 
certificates may be found: 

The 6 findings of fact made by the Interstate Commerce 
Commission in its first decision and later reaffirmed in its 
second decision may be found in 100 I. C. C. 421, 459-60 
and are quoted in paragraph XII of the petition for tjhe 
writ herein. (R. 15-16.) 

The 4 additional findings of fact which were made by 
the Railroad Commission of California and as to which the 
Interstate Commerce Commission, in its second decision, 
said that “they find sufficient support in the record,” may 
be found in Volume 30, Opinions and Orders, Railroad 
Commission of California, pages 151, 161 and are quoted 
in Paragraph XIII of the petition' for the writ herein. 
(R. 18.) 

i 

The entire 10 findings of fact are attached as Appendix 
No. 1 to the Interstate Commerce Commission’s second de¬ 
cision of May 8, 1928 (142 I. C. C. 489, 502-3 and are 
quoted at the end of Exhibit E attached to the Petition for 
the Writ herein. (R. 147-9.) j 

The certificates issued by the Interstate Commerce Com¬ 
mission in its second decision of May 8, 1928, (in accord¬ 
ance with the decision of the Supreme Court of the United 
States in Railroad Commission of California v. Southern 
Pacific Company, 264 U. S. 331) are attached at the epid 
of the decision in 142 I. C. C. 489 and are reproduced, at 
the end of Exhibit E attached to the Petition for the Writ 
herein. (R. 146-7.) 

The court is further referred to the following Appen¬ 
dixes to this brief : I 

i 

Appendix No. 3—Findings of Fact of Interstate Com¬ 
merce Commission. 

Appendix No. 4 —Certificates issued by Interstate Com¬ 
merce Commission. 


THE LAW. 

I. 

Mandamus The Proper Remedy. 

I 

The petition herein was filed under the provisions of 
sections 1273-82 of the Code of the District of Columbia, 
relating to the subject of mandamus. 
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That mandamus is the proper remedy in this case ap¬ 
pears clearly from a number of decisions of the Supreme 
Court of the United States in which writs of mandamus 
were asked against the Interstate Commerce Commission. 

In Interstate Commerce Commission v. United States 
ex rel, Humboldt Steamship Company, 37 App. D. C. 266, 
224 U. S. 474, the relator, Humboldt Steamship Company, 
filed in the Supreme Court of the District of Columbia a 
petition for a writ of mandamus directing the Interstate 
Commerce Commission to take jurisdiction over certain 
common carriers in the territory of Alaska. The Hum¬ 
boldt Steamship Company had filed a complaint before the 
Commission against certain railway and steamship com¬ 
panies doing business in Alaska to require them to file their 
tariffs and to establish through routes and joint rates and 
to afford reasonable, proper and equal facilities for the 
interchange of traffic between their respective lines. 

After a hearing, the Commission decided that it was 
without jurisdiction to make the order and dismissed the 
complaint. 

The petition for writ of mandamus was then filed with 
the Supreme Court of the District, which court dismissed 
the petition. 

On appeal, the Court of Appeals reversed the decision 
of the lower court and held that the writ should have 
issued (37 App. D. C. 266). The Supreme Court of the 
United States, in a decision by Mr. Justice McKenna, 
affirmed the decision of the Court of Appeals and held that 
if the Interstate Commerce Commission refuses to act and 
denies its power, from a misunderstanding of the law, it 
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can be required, by mandamus, to proceed to the merits of 
the controversy. 

i 

The striking analogy between that case and the present 
case is quite obvious. 

In United States of America ex rel. Louisville Cement 

i 

Company v. Interstate Commerce Commission, 42 App. 
D. C. 514, 246 U. S. 638, the Supreme Court of the United 
States reversed the Supreme Court of the District atid the 
Court of Appeals in a mandamus proceeding against the 

i 

Interstate Commerce Commission and held that a writ 

i 

should issue commanding the Interstate Commerce; Com- 
mission to proceed to the disposition of a shipper’s claim 
for overcharges under the construction placed upon the 
Commission's jurisdiction by the Supreme Court. The 
Commission had held that it was without jurisdiction to 
proceed. 

i 

At pages 642-3, the Supreme Court of the United' States 
said: 

“That the Supreme Court of the District of Colum¬ 
bia, in a proper case, has power to direct the Commis¬ 
sion by mandamus to entertain and proceed to ad¬ 
judicate a cause which it has erroneously declared to 
be not within its jurisdiction, is decided in Interstate 
Commerce Commission v. United States, 224 U. S. 
474.” (The Humboldt Steamship Company case.) 

To the same effect, please see also: 

United States ex rel. Kansas City Southern Ry. Co. 
v. Interstate Commerce Commission, 55 App. 
D. C. 389, 6 Fed. (2d) 692, 252 U. S. 17$; 

United States ex rel. St. Louis Southwestern Ry. 
Co. v. Interstate Commerce Commission, 53 App. 
D. C. 289, 290 Fed. 264, 264 U. S. 64. j 

i 

i 

; 

i 

i 

i 

i 
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II. 

Legal Situation Prior to Transportation Act, 1920. 

Prior to the enactment of the Transportation Act, 1920, 
it seems quite clear that the Railroad Commission of Cali¬ 
fornia had full power and authority to make an order for 
the construction, maintenance and operation by the South¬ 
ern Pacific, the Santa Fe and the Salt Lake of a union 
passenger station in the Plaza area in Los Angeles. 

Constitution of California , Art. XII, Sec. 22; 

Constitutidn of California. Art. XII, Sec. 23; 

Public Utilities Act of California (Stats. 1915, p. 
115, as amended), Secs. 13 (b), 22 (a), 30, 31 
and 36. 

In Civic Center Association v. Raliroad Commission of 
California, 175 Cal. 441, the Supreme Court of California 
issued its mandate directing the Railroad Commission of 
California to take jurisdiction over the complaints which 
had been filed with it involving not merely the railroad 
grade crossing situation in Los Angeles but also the union 
station issue. The proceedings subsequently taken by the 
Railroad Commission of California were taken in pur¬ 
suance of said writ. 

In Atchison , Topeka & Santa Fe Railway Company v. 
Railroad Commission of California, 190 Cal. 214, 226-7, 
the Supreme Court of California decided that by reason 
of the enactment of the Transportation Act, 1920, the 
power and authority of the California Railroad Commis¬ 
sion to make an order directing the Southern Pacific, the 
Santa Fe and the Salt Lake to construct and operate a 
union passenger station in the City of Los Angeles had 
been “divested” from the Railroad Commission and had 


ry 
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become “vested” in the Interstate Commerce Commission. 
The use of the term “divested” shows clearly that ft was 
the opinion of the Supreme Court of California that the 
California Commission, prior to the enactment of the 
Transportation Act, 1920, had been vested with authority 

i 

to require the carriers to construct a union passenger 
station, but the court concluded that Congress, in enacting 
the Transportation Act, 1920, had divested this jurisdic¬ 
tion from the California Commission and had vested it in 
the Interstate Commerce Commission. 


Hence, it would seem to be quite clear that if it had not 
been for the enactment of the Transportation Act, 11920, 
the Railroad Commission of California would ha\ie had 
complete jurisdiction to make the order which it actually 
did make directing said three carriers to construct and 
o{>erate said union passenger depot in the City ojf Los 
Angeles. ! 


However, the Supreme Court of California decided that 
this power had become vested in the Interstate Commerce 
Commission and the City of Los Angeles accepted said 
decision and in March, 1923, filed its complaint in said 
Docket No. 14,778 with the Interstate Commerce! Com¬ 
mission asking that Commission to make its order requir¬ 
ing said carriers to construct and operate said I union 
passenger station. 


III. 

i 

Transportation Act, 1920 —New National Railroad 

Policy. I 


The new national railroad policy established by Con¬ 
gress in the Transportation Act of 1920 has been reviewed 
by the Supreme Court of the United States in a nurftber of 
decisions. 
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In Railroad Commission of Wisconsin v. Chicago, Bur¬ 
lington & Quincy Railroad Company, 257 U. S. 563, de¬ 
cided on February 27, 1922, the Interstate Commerce 

* 

Commission had ordered that undue discrimination against 
Wisconsin interstate passengers should be removed by in¬ 
creases in all intrastate passenger fares and excess baggage 
charges. In upholding the Commission's power and au¬ 
thority, the Supreme Court reviewed a number of sections 
of the Interstate Commerce Act, as amended, not directly 
dealing with the subject of discrimination, in order “to 
show the scope of the congressional purpose in the act/’ 
In so doing, the court referred to the Commission’s newly 
granted power over 

“1st, the issuing of future railroad securities by the 
interstate carriers; 2nd, the regulation of their car 
supply and distribution and the joint use of terminals; 
and 3rd, their construction of new lines, and their 
abandonment of old lines/’ (P. 585.) 

The court then held that where the “general words” used 
in connection with the subject of discrimination 

“aptly include a kind of discrimination against inter¬ 
state commerce which the operation of the new act 
for the first times makes important, and which would 
seriously obstruct its chief purpose, we cannot ignore 
their necessary effect.” (P.587.) 

The court further held: 

“Commerce is a unit and does not regard state lines, 
and while, under the Constitution, interstate and intra¬ 
state commerce are ordinarily subject to regulation by 
different sovereignties, yet when they are so mingled 
together that the supreme authority, the nation, can¬ 
not exercise complete, effective control over interstate 
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j 

j 
! 

i 

i 
j 

commerce, without incidental regulation of intrastate 
commerce, such incidental regulation is not an inva¬ 
sion of state authority or a violation of the proviso/’ 

(P. 588.) ’ j 

j 

In Akron . Canton & Youngstown Railway Company v. 
United States , 261 U. S. 184, decided on February 19, 
1923, also known as the “New England Divisions! Case,” 

i 

the Supreme Court sustained the provisions of the | Trans¬ 
portation Act of 1920, authorizing the Interstate Com¬ 
merce Commission to prescribe the divisions of joint rates 

i 

between connecting carriers and directing that in sb doing 
the Commission shall give consideration to the importance 
to the public of the transportation service rendered by the 
several carriers and to the revenues needed by the indi¬ 
vidual carriers to enable them to pay a fair return bn their 
railway property. 

The Supreme Court referred to the “new railroad 
policy” and reviewed the provisions of the Transpprtation 
Act conferring new and enlarged powers upon the Inter¬ 
state Commerce Commission. (Pp. 189-190.) 

The court affirmed the “two new devices” of group 
systems of rate making and the divisions of joint Fates in 
the public interest (p. 191) and significantly held:! 

“Obviously, Congress intended that a method should 
be pursued by which the task, which it imposed upon 

i 

the Commission, could be performed.” (P. 197.) 

! 

In Dayton-Goose Creek Ry . Co. v. United States, 263 
U. S. 456, decided on January 7, 1924, involving the re¬ 
capture of excess earnings under section 15a of the Trans¬ 
portation Act, the Supreme Court said: 

i 

i 

i 


I 
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“To achieve this great purpose (to allow the rail¬ 
roads to earn sufficient revenues to keep their prop¬ 
erty in proper efficiency) it (the Transportation Act) 
puts the railroad systems of the country more com¬ 
pletely than ever under the fostering guardianship 
and control of the Commission which is to supervise 
their issue of securities, their car supply and distribu¬ 
tion. their joint use of terminals, their construction of 
new lines, their abandonment of old lines, and by a 
proper division of joint rates and by fixing adequate 
rates for interstate commerce and, in case of discrimi¬ 
nation, for intrastate commerce, to secure a fair re¬ 
turn upon the properties of the carrier engaged.” 

In the Los Angeles Union Station Case, 264 U. S. 331, 
341-2, decided on April 7, 1924, the Supreme Court quoted 
with approval its above language from the Dayton-Goose 
Creek Railway Company decision bearing on the new 
national railroad policy. 

In United States v. New York Central Railroad Com¬ 
pany, 272 U. S. 457, decided on November 22, 1926, in 
which case the Interstate Commerce Commission had 
made an order directing that transportation service be 
provided between the terminal of the Erie Canal in Buffalo 
and the line of railroad of New York Central Railroad 
Company, the Supreme Court held that the jurisdiction of 
the Interstate Commerce Commission over the carriers at 
a point where interchange of traffic is sought and the 
facilities by which transportation is carried on extends to 
l( the entire current of commerce flowing through the 
terminal, although such commerce is, in part, intrastate. 
At page 464 the court said: 

“Where as here interstate and intrastate trans¬ 
actions are interwoven, the regulation of the latter is 
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I 
I 

so incidental to and inseparable from the regulation 
of the former as properly to be deemed included in 
the authority over interstate commerce conferred by 
statute.” (Citing numerous decisions.) 

! 

There would seem to be a striking analogy between the 
situation in the case last above referred to and the case of 
a union passenger depot of three great interstate railroads 
in the largest city west of the Mississippi River where the 

i 

current of passenger traffic flowing through the unidn pas¬ 
senger depot would be very largely interstate, as pointed 

i 

out by the Supreme Court in its decision in the Los An¬ 
geles Union Station Case, supra. 


In a subsequent portion of this brief, we shall jdevote 
ourselves specifically to the new national railroad! policy 
with reference to union passenger stations, resulting from 
changes in the law incorporated in the Transportation Act, 
1920. 


IV. ] 

Los Angeles Union Station Case—U. S. Supreme 

Court. 

In the Los Angeles Union Station Case, 264 U. S. 331, 
the Supreme Court of the United States affirmed tile deci¬ 
sion of the Supreme Court of California which had held 
that full power and authority over the construction: of the 
union passenger station in Los Angeles is now vested in 
the Interstate Commerce Commission. 

j 

The court’s attention is invited to the following piatters 
in connection with this decision: 


! 


I 
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1— The Issue , as Understood by U. S. Supreme Court. 

What did the Supreme Court understand to be the issue 
on which it affirmed the decision of the Supreme Court of 
California? 

Chief Justice Taft stated that issue in the very first 
paragraph of the decision as follows (p. 338) : 

“The question in this case is whether the State 
Railway Commission of California has power to re¬ 
quire the Southern Pacific Company, the Atchison, 
Topeka and Santa Fe Railway Company and the Los 
Angeles and Salt Lake Railway Company to build an 
interstate union depot in the City of Los Angeles/' 

Continuing, the court said (p. 338) : 

“The Supreme Court of the state held that the 
order was beyond the power of the State Railway 
Commission, because the subject matter was com¬ 
mitted to the Interstate Commerce Commission by the 
Transportation Act of 1920/’ 

On that issue, the decision of the Supreme Court of 
California was affirmed. 

2— -New National Railroad Policy. 

At the threshold of its analysis of the arguments of 
counsel, the court (p. 341) quotes from Dayton-Goosc 
Creek Railway Company v. United States , 263 U. S. 456, 
to the effect that it is the purpose of the Transportation 
Act, 1920, to put “the railroad systems of the country 
more completely than ever under the fostering guardian¬ 
ship and control of the Interstate Commerce Commission.” 


3— Analysis of Prolusions of Transportation Act.l 


The court then refers to various provisions of th^ Trans¬ 
portation Act, including 1 paragraphs 3 and 4 of section 3 
of the Act, as amended (on both of which paragraphs we 
rely) and says (p. 343): 


i 

“It is obvious from the foregoing that Congress 
intended to place under -the superintending and foster¬ 
ing direction of the Interstate Commerce Commission 
all increased facilities in the matter of distribution of 
cars and equipment and in joint terminals , in the ex¬ 
change of interstate traffic and passengers between 
railways so as to make it prompt and continuous!' 


4 —Power and Duty of Interstate Commerce Commission 
to Make Out of Passenger and Freight Station of One 
Interstate Carrier a Union Station or Depot. \ 


Attention is then directed to the fact that the! Trans¬ 
portation Act provides not only for '‘temporary expropri¬ 
ation of terminals and main track of one railway to the 
common use of one or more other railways in an emer- 

i 

gency” but it (the Transportation Act) 

"also contemplates the compulsory sharing \ of one 
company's terminals zvitli one or more companies as 
a permanent arrangement." (P. 343.) | 

i 

The court then comments on the effect of the foregoing 
provisions as a ‘‘drastic limitation of a carrier's; control 
and use of its own property in order to secure convenience 
and dispatch for the whole shipping and traveling public 
in interstate commerce" and expresses the following highly 
important conclusion on this subject (p. 344): 

“It (the Transportation Act) gives to thp Inter¬ 
state Commerce Commission the power and duty 
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where the public interest requires, to make out of 
what is the passenger and freight station of one inter¬ 
state carrier, a union station or depot/' 

As will be observed, the Commission has not merely the 
power but also the duty where the public interest requires, 
to order the establishment of a union station or depot 
under the circumstances stated. 

5 —Newly Built Depots on Land of Third Parties. 

The court then refers to an argument made by counsel 
for the Railroad Commission of California to the effect 
that the Interstate Commerce Commission’s authority over 
union passenger depots would not extend to a new station 
to be constructed on the property of others than carriers 
and comments thereon as follows (p. 344): 

“This would be giving power to the Interstate 
Commerce Commission to provide for a small and 
contracted union station of interstate carriers limited 
to the terminals of one carrier, and would leave the 
larger and more important union stations of inter¬ 
state carriers to the control of state commissions.” 

That would, indeed, be a ridiculous conclusion and one 
which apparently appealed to the court’s sense of humor. 
The result would be that in the very cases in which the 
magnitude of the undertaking and of the interests involved 
would seem most clearly to require jurisdiction on the part 
of the Interstate Commerce Commission, that Commission 
would be helpless while in small cases in which an existing 
passenger station of one railroad could be converted into 
a union passenger station without requiring any additional 
land, the Federal Commission would have the authority. 
Such a conclusion would be contrary to the entire spirit of 
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the Transportation Act and to the practical necessities of 
the situation. 

i 

i 

i 

6 —Paragraphs 18-21 of Section 1 . 

However, the court did not find it necessary to pursue 
that subject, for the reason that it found that “mOans of 
control” over the installation of such new union $tations 
for interstate carriers is given to the Interstate Commerce 
Commission by paragraphs 18 to 21, inclusive, of section 1 
of the Act, as amended, referring to “extensions” and 
“abandonments” of lines of railroad. (Pp. 344-5.)! 

i 

The court found that the “extensions” and “abandon- 

i 

ments” incidental to the construction of a union passenger 
station in the Plaza area in Los Angeles fall within the 
classes of “extensions” and “abandonments” over! which 
the Interstate Commerce Commission has jurisdiction and 
concluded in the next to the last paragraph of its decision 
as follows (p. 348): ! 

j 

“Until the Interstate Commerce Commission shall 
have acted under paragraphs 18 to 21 of section 402 
of the Transportation Act, the respondent railways 
can not be required to provide a new interstate union 
station and to extend their main tracks thereto as 
ordered bv the State Railroad Commission.” ! 


7 —Kind of Local Union Station Over Which State Com¬ 
mission Might Retain Jurisdiction. 

At page 345 the court expresses its view with reference 
to the kind of local union station or terminal over which a 
state commission might retain jurisdiction, as follows: 

“One might, too, readily conceive of railroad cross¬ 
ings or connections of interstate carriers iri which 
the exercise by a state commission of the power to 
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direct the construction of merely local union stations 
or terminals without extensions of main tracks and 
substantial capital outlay should be regarded as an 
ordinary exercise of the police pozaer of the state for 
the public convenience and would not trench upon the 
power and supervision of the Interstate Commerce 
Commission in securing proper regulation of an inter¬ 
change of interstate traffic or passengers.’' 

But the court hastens to point out that such a purely 
local situation would be far different from that presented 
in the Los Angeles case and in this connection says (p. 
346 ): 

“But there is a great difference between such re- 
location of tracks or local union stations and what is 
proposed here. The differences are more than that of 
mere degree, they and their consequences are so 
marked as to constitute a change in kind/' 

Such a situation, continues the court, requires a “certifi¬ 
cate of the Interstate Commerce Commission” (p. 346). 

8 —Proviso in Paragraph 17 of Section 1. 

At page 346 the court refers to the proviso in paragraph 
17 of section b of the act, as amended, reserving to the 
states the power “to require just and reasonable freight 
and passenger service for intrastate business” except in so 
far as such requirement may be “inconsistent with any 
lawful order of the Commission made under the provisions 
of this Act.” 

It will be noted that the power reserved is as to intra¬ 
state business and that even as to that business the power 
must yield to an inconsistent lawful order of the Inter¬ 
state Commerce Commission. 



I 


The court refers to the proposed Los Angelesj union 
passenger station as an “interstate union depot” ({}. 338) 
to be constructed by ‘‘three great interstate railway sys¬ 
tems in the largest city of our western coast” (p. 34£) and 


it is quite evident to us that the court was of the opinion 
that authority to direct the construction of such arj inter¬ 


state union passenger station had not been preserved to 
the states under said proviso but had become vested; in the 
Interstate Commerce Commission. I 


9— Certificates to Be Issued by Interstate Commerce 
Commission. 

The Supreme Court specified quite clearly the certificates 

to be issued bv the Interstate Commerce Commission as 

* 

I 

follows: 

j 

(a) Certificates that the public convenience, present or 
future, require the extensions and abandonments incidental 
to the Los Angeles union depot project (p. 344); and 


(b) A certificate (or finding) that the expense in¬ 


volved will not impair the ability of the carriers 
form their duty to the public (p. 347). 


to per- 


Such certificates were, in fact, issued by the Comfnission 
in its second decision. [142 I. C. C. 489; Exhibit E to 
Petition for Writ, R. 146-7; Appendix No. 4 to this brief.] 


10— Supreme Court's Conclusion That Course Taken by 
City of Los Angeles in Filing Its Formal C&mplaint 
With Interstate Commerce Commission Was the 

i 

Correct One. 

In the concluding paragraphs of its decision, the Su¬ 
preme Court said (pp. 347-8): j 

“We were advised by statements at the bar that 
after the California Supreme Court handed down its 
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decision in this case, the City of Los Angeles filed a 
petition with the Interstate Commerce Commission, 
asking for an order to provide, maintain and use a 
union station, that a hearing followed and that, pend¬ 
ing the decision in this court, the matter is held under 
consideration. 

“For the reasons given, zve think that the course 
taken by the City of Los Angeles was the correct 
one.” 

It thus appears that the Supreme Court knew exactly 
the nature and character of the relief which the City of 
Los Angeles was asking in its case before the Interstate 
Commerce Commission, namely, an order requiring the 
carriers to provide, maintain and use a anion station. 

Clearly understanding the situation, the court said 

“that the course taken by the City of Los Angeles 
was the correct one: ' 

We respectfully submit that the Supreme Court of the 
United States decided the issue of the Interstate Commerce 
Commission’s jurisdiction on the precise facts here under 
consideration and that under that decision the Interstate 
Commerce Commission has full authority to grant the 
relief requested by the City of Los Angeles. 

V. 

Interstate Commerce Commission Has Jurisdiction to 
Require Construction and Operation of the Union 
Passenger Depot in Los Angeles. 

1. Acts Involved in Construction and Operation 
of Union Passenger Depot at Plaza Site in Los 
Angeles. 

The construction and operation of a union passenger 
terminal on the proposed site in the vicinity of the Plaza 
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in Los Angeles would involve, among others, the following 
acts: 

(a) Extension of existing main line railroad tracks a 
short distance to the site of the proposed new unic>n pas¬ 
senger depot; 

(b) Abandonment of certain existing passenger sta- 

! 

tion facilities and also of the use bv the Southern Pacific 

" 

Company and the Salt Lake of the Southern Pacific's 
tracks on and along Alameda street except only fori indus¬ 
trial switching; 

i 

(c) Joint use of certain existing main line railroad 
tracks, for the purpose of securing access to and egress 
from the site; and 

i 

(d) Selection of the site and the construction of the 
depot thereon. 

| 

In the Los Angeles Union Station Case, 264 U. S. 331, 
the Supreme Court showed that it understood quite Iclearly 
that an order for the construction and operation of a 

i 

union passenger station in the Plaza area in Los Angeles 
would necessarilv involve extensions , abandonments and 
joint users of railroad properties falling within jelasses 
(a), (b) and (c) above specified. At page 340 the Su¬ 
preme Court pointed out that such order would require the 

i 

joint purchase of additional land for the location jof the 
union passenger station, the abandonment of existing pas¬ 
senger depots, the abandonment, except for industrial 
switching, of the use of the Southern Pacific's tracks on 
Alameda street, the joint use by the Southern Pacific of 

i 

main tracks on the river bank with either the Salt Lake or 
the Santa Fe and the extension of main line tracks! to the 
site of the proposed union passenger station. 
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The Supreme Court held that the Interstate Commerce 
Commission has jurisdiction over such extensions, aban¬ 
donments and joint users and must issue the findings and 
certificates prescribed by the Act to Regulate Commerce, as 
amended, before an order requiring the construction of the 
union passenger deT>ot is made by competent public 
authority. 

The Interstate Commerce Commission acted in accord¬ 
ance with said decision of the Supreme Court and issued 
all the findings and certificates (but not the final order) 
requested by the City of Los Angeles. As to these three 
classes of acts, there is no issue here between the Interstate 
Commerce Commission and the City of Los Angeles. 

(Note: In a subsequent portion of this brief, we shall 
consider the position of the carriers that the Supreme 
Court was in error in holding that these findings and cer¬ 
tificates could issue in this case and their position that the 
Interstate Commerce Commission was wrong in following 
the decision of the Supreme Court of the United States.) 

What is there left? Only the selection of the site for 

* 

the union passenger depot and the construction of the 
depot thereon. 

The power of public authority to direct the construction 
of a union passenger depot has always been held to carry 
with it as a necessary incident thereto the power to specify 
the site thereof. 

Railroad Commission of Alabama v. Alabama 
Great Southern Ry. Co., 185 Ala. 354, 64 So. 
13, 22; 

State v. St. Louis Southwestern Ry. Co. (Tex. Civ. 
App.), 165 S. W. 491, 498; 

Gulf, Colorado & Santa Fe Ry. v. State (Tex. 
Civ. App.), 167 S. W. 192, 195. 
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| 


Hence the question at issue resolves itself into whether 

i 

the Interstate Commerce Commission has the power to 
require the carriers to construct and operate a uniin pas¬ 
senger station on the site heretofore specified in the Inter¬ 
state Commerce Commission's findings. 

| 

j 

2. Under Paragraph 3 of Section 3 of the Inter¬ 
state Commerce Act, as Amended, the iInter- 
state Commerce Commission Has Jurisdiction to 
Require the Construction and Operation Qf the 
Union Passenger Depot in Los Angeles. 

i 

a. Paragraph 3 of Section 3 Covers the Case of oj Union 
Passenger Depot. j 

Paragraph 3 of section 3 of the Act, as amended, pro¬ 
vides, in part, that carriers shall j 

“afford all reasonable, proper and equal facilities for 
the interchange of traffic between their respective lines 
and for the receiving , forwarding and delivering of 
passengers or property to and from their several lines 
and those connecting therewith. * * *” 

Referring to this paragraph of the act, the Supreme 
Court of the United States, in the Los Angeles, Union 
Station Case, 264 U. S. 331, 343, said: j 

“By section 405 (of the Transportation Act, 1920) 
amended section 3 of the Interstate Commerce Act 
provides in its third paragraph that all carriers shall 
afford all reasonable facilities for the interchange of 
traffic between their respective lines and for forward¬ 
ing and delivering passengers.’' 

We invite attention to the fact that under paragraph 3 

of section 3 it is the duty of carriers to afford all! reason- 

• ! 

able, proper and equal 
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“facilities * ; * * for the receiving, forwarding and 
delivering of passengers * * * to and from their 

several lines and those connecting therewith. * * *” 

It seems too clear for argument that for the receiving, 
forwarding and delivering of passengers to and from the 
several lines of various carriers, no facility is more rea¬ 
sonable, convenient and appropriate than a union passen¬ 
ger station. 

That the word “facilities” includes depots and union 
depots has been decided by the Interstate Commerce Com¬ 
mission and the courts. 

Hastings Commercial Club v. Chicago , M. & St. P. Ry. 
Co., 69 I. C. C. 489, decided July 10, 1922, was the first 
decision of the Interstate Commerce Commission constru¬ 
ing paragraph 3 of section 3 of the Act as said paragraph 
had been amended by the Transportation Act, 1920. Com¬ 
missioner Aitchison pointed out (p. 493) that in the mat¬ 
ter of the use by one carrier of the terminal facilities of 
another carrier Congress had, by the Transportation Act, 
reversed the earlier policy and that the broader interest of 
the public in terminal properties had been recognized by 
the Transportation Act. 

The Commission then defined the word “facilities” as 
used in section 3 and said (p. 494): 

“The cases are numerous holding that depots, plat¬ 
forms, spur and side tracks, station grounds and 
elevators are parts of railroad facilities. St. Louis & 
S. F. R. Co. v. Miller, 31 Okla. 801; State v. Mis¬ 
souri Pacific, 29 Neb. 550; Southern Pacific Com¬ 
pany v. Railroad Commission, 60 Ore. 406.” 


— 51 — 


I 
j 

i 

In St. Louis & S. F. R. Co. v. Miller , 31 Okla. 801, 123 
Pac. 1047, cited by the Commission in the above quotation, 

j 

it was held that the word “facilities,” as used in the Con¬ 
stitution of Oklahoma, includes a railroad depot. 

I 

Jn Missouri , O. & G. R\. Co. v. State, 29 Okla. 640, 

" 

119 Pac. 117, the Corporation Commission of Oklahoma 
had made an order directing three railroad companies to 
construct and operate a union passenger depot in Durant, 
Oklahoma. The Constitution of Oklahoma provided that 
the Corporation Commission should have power to'compel 
railroads to establish and maintain '‘such public service, 

facilities and conveniences as may be reasonable and just.” 

| 

The Supreme Court of Oklahoma held that the word 
“facilities” includes a union passenger depot. 

The Interstate Commerce Commission itself, in its first 

i 

decision of July 6, 1925, in the Los Angeles Passenger 

i 

Terminal Cases, expressly assumed, and very propbrly so, 

i 

I 

“that this provision (i. e., paragraph 3 of section 3) 
makes it the duty of carriers to maintain union-station 
facilities in a case where separate facilities would not 
he reasonable and proper.” (100 I. C. C. 421|, 427.) 

The same assumption underlies the Commission's! second 
decision in the same case (142 I. C. C. 489). 

i 

If there had been any doubt on the question, that doubt 
would have been resolved conclusively by the decision of 
the Supreme Court in the Los Angeles Union Depot Case, 
264 U. S. 331, in which case the court decided that this 
same word “facilities” as used in the very next paragraph 
of the Act (paragraph 4 of section 3) includes a j "union 
station or depot,” After referring to said paragraph 4 
and pointing out that it gives the Commission power to 
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require the joint use of “terminal facilities” (p. 343), the 
court said, relying' on said words (p. 344) : 

“It (said paragraph 4) gives to the Interstate Com¬ 
merce Commission the power and duty where the 
public interest requires, to make out of what is the 
passenger and freight station of one interstate car¬ 
rier, a union station or depot.'" 

The fact that the Supreme Court here found no difficulty 
in interpreting the word “facilities” so as to include a 
union passenger depot, is, in our opinion, a conclusive 
answer to the argument that if Congress had intended to 
give the Commission authoritv over the construction of 
passenger stations or union passenger stations Congress 
would have used those words specifically. The Supreme 
Court held that the specific use of these words is not neces¬ 
sary for the reason that Congress has used a broader 
term, namely, “facilities,” which clearly includes not merely 
a passenger station of a single carrier, but also “a union 
station or depot.” 

We submit that there can be no reasonable doubt that 
the word “facilities.” as used in paragraph 3 of section 3 
of the Act, includes a union passenger depot. 

b. Under Paragraph 3 of Section 3 It Is the Duty of 
Carriers, in a Proper Case , to Construct and Operate 
a Union Passenger Depot. 

As we have already shown, the Commission itself held 
that under paragraph 3 of section 3 it is the duty of car¬ 
riers to maintain union station facilities in a case where 
separate facilities would not be reasonable and proper. 

We have also shown that the Commission has issued all 
the findings and certificates requested by the City of Los 



I 


— 53 — ! 

| 

Angeles and has, in effect, twice decided the case in favor 
of the City on the merits. i 

Then whv did not the Commission issue its affifmative 
order under paragraph 3 of section 3 requiring tjie con¬ 
struction of the union passenger depot as requested by the 

City? | 

To this question, the Commission has given two different 
answers, as follows: 

1. In its first decision, the one of July 6, 1^25, the 
Commission said, in effect, that while said paragraph 3 of 
section 3 prescribed certain duties to be performed by the 
carriers, including the duty in a proper case to construct a 
union passenger station, the act has not given! to the 

j 

Commission the power to enforce compliance by the car¬ 
riers zuith the duties prescribed by said paragraph j and 

2. In its second decision, the one of May 8, 1928, the 
Commission said, in effect, that while perhaps it does have 
the power to enforce compliance with “little” duties speci¬ 
fied in said paragraph 3 of section 3, it does not have the 
power to enforce compliance with “big” duties specified by 
the same paragraph. 

We shall now consider each of these two positions, in 
turn. j 

i 

j 

c. The Interstate Commerce Commission Has Power to 
Enforce Compliance With the Duties Prescribed by 
Paragraph 3 of Section 3, Including the Duty to Con¬ 
struct and Operate a Union Passenger Station . 

The Commission’s conclusion that it does not hafve power 
to compel compliance by the carriers with the duties pre¬ 
scribed by said paragraph 3 of section 3 was apparently 

j 

j 

i 
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based on United States v. Pennsylvania R. R. Co.. 242 
U. S. 208. (See 100 I. C. C. 421, 427-8.) However, the 
Commission itself very fairly said of that case (p. 427): 

"The case arose before the Transportation Act, 
1920, and does not involve any additions or changes in 
our jurisdiction made by that act.” 

The principal point in the case, being the matter on 
which the Commission quoted from the case, was the 
proper construction to be given to the word “practices” in 
section 15 of the act. We have never claimed or suggested 
that our case comes under this word and have never in 
any way relied on it. 

As the question now at issue has been decided under the 
Transportation Act, 1920, by the Supreme Court of the 
United States and other courts contrary to any possible 
adverse implication in United States v. Pennsylvania R. R. 
Co ., we shall not pause to give further consideration to the 
case. 

We shall refer now verv brieflv to the decisions of the 

* 

state courts, the Interstate Commerce Commission itself 
and the United States Supreme Court under which we 
are convinced that the Interstate Commerce Commission 
has the power and authority, under said paragraph 3 of 
section 3 of the act, to require the carriers, in a case such 
as ours, to construct and operate a union passenger depot. 

These decisions, we believe, show conclusively that the 
Interstate Commerce Commission has the power and au¬ 
thority to compel the carriers , in proper cases, to perform 
the duties specified in paragraph 3 of section 3 of the Act, 
including the duty to construct and maintain union pas¬ 
senger stations. 
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(1) State Decisions. 

In People ex rel. Nezv York Central R. Co. v. \Public 
Service Commission of Nezv York, 233 N. Y. 113, 119- 
121, 135 N. E. 195, 22 A. L. R. 1073, the Court of Ap¬ 
peals of New York decided that under the provisions of 
paragraph (3) of section 3 of the Act, as amended, the 
Interstate Commerce Commission has the exclusive au¬ 
thority to require carriers to construct connecting j tracks 
for the interchange of traffic a portion of which isj inter¬ 
state traffic. 

On March 13, 1922, the Supreme Court of the United 
States (258 U. S. 621) denied a petition for a writ of 
certiorari, thus giving the approval of that court to the 

I 

conclusion reached by the New York state courts pn this 
question. 

i 

This decision, as well as the others to which we shall 

i 

now refer, are directly at variance with the position taken 
by the Interstate Commerce Commission in its firdt deci¬ 
sion in the Los Angeles Passenger Terminal Cases, to the 
effect that the Commission does not have the poWer to 

j 

require the performance by the carriers of the duties 

I 

enumerated in said paragraph 3 of section 3 of the £ct. 

I 

In Lake Erie, A. & W. R. Co. v. Public Utilities Com¬ 
mission of Ohio, 109 Ohio St. 103, 141 N. E. 847, the 
Supreme Court of Ohio reached the same conclusion as the 
New York court on the subject of the Interstate Commerce 
Commission's authority to issue orders requiring the per¬ 
formance by carriers of the duties prescribed by said por¬ 
tion of paragraph (3) of section 3 of the Act. 

The Supreme Court of California in The Atchison, 

i 

Topeka and Santa Fe Railway Company v. Railroad Comr 
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mission of California, 190 Cal. 214, decided on December 
19, 1922, held that the California Railroad Commission 
had lost its jurisdiction over the union passenger terminal 
situation in Los Angeles, and that by reason of the provi¬ 
sions of the Transportation Act of 1920, the jurisdiction 
to make an order requiring the construction and operation 
of the proposed union passenger depot in Los Angeles was 

now vested exclusivelv in the Interstate Commerce Com- 

* 

mission. 

After reviewing various provisions of the Interstate 
Commerce Act. as amended, including not merely para¬ 
graph 3 of section 3, but also numerous other provisions 
of the Act, the court, at page 222, said: 

‘‘The foregoing excerpts from among the many 
provisions of said amendatory act would seem to fully 
justify the statement of Chief Justice Taft, above 
quoted from the Supreme Court of the United States, 
as to the radical departure effected by the said amend¬ 
ment to the Interstate Commerce Act in the direction 
of placing the entire control over the rates, properties, 
tracks, terminals and facilities of the railroads en¬ 
gaged in interstate commerce in and under the juris¬ 
diction of the Interstate Commerce Commission.” 

After commenting at length on the case of People ex 
rel. New York Central R. R. Co. v. Public Serznce Com¬ 
mission, 233 N. Y. 113, 135 N. E. 195, and distinguishing 
the case of Missouri etc. v. Larabee, 211 U. S. 612, the 
court, at page 226. continued: 

“It is clear from the foregoing that Congress has 
not only vested jurisdiction in the Interstate Com¬ 
merce Commission over the question of the extension 
of terminal facilities, such as contemplated by the 
order of the Railroad Commission in the case at bar. 
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but has also prohibited the railroads from making 
such improvements without the consent of the Inter¬ 
state Commerce Commission. This being triie. Con¬ 
gress has fully occupied the field of regulation of such 
matters and the power of the state commission has 
thereby been terminated.” 

| 

Finally, the court conclude as follows (p. 227): j 

j 

“F'rom the foregoing excerpts from the I Act of 
Congress of 1920, amendatory of the Interstate Com¬ 
merce Law, and from the authorities above cited, we 
arrive at the conclusion that full power and authority 
over the matter of union terminal depot facilities of 
the railroads which are largely engaged in interstate 
commerce, and who are the petitioners herein, has been 
vested in the Interstate Commerce Commissioh under 
the terms of said Amendatorv Act of 1920, and that 
by virtue thereof the Railroad Commission <pf Cali¬ 
fornia, one of the respondents herein, has lj>een di¬ 
vested of the power, authority and jurisdiction over 
that subject sought by it to be exercised in the several 

i 

proceedings before it and by the order presented for 
review herein.” 

This decision was affirmed by the Supreme Court of the 
United States in the Los Angeles Union Station Cdse (264 
U. S. 331). | 

The Selma Station Case , North Carolina Corporation 
Commission v. Southern Railway Co 185 N. C. 435, 117 
S. E. 563, was relied upon and quoted from by the Inter- 
state Commerce Commission in its first decision of July 6, 
1925 (100 I. C. C. 421, 428-9). In that case, thb North 
Carolina Corporation Commission brought mandamus 
against two railroad companies to compel the joint con¬ 
struction and operation by them of a passenger station at 
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Selma, North Carolina. However, the case would seem 
clearly to be non-applicable for each of the following- 
reasons : 

(1) The court apparently conceded the correctness of 
the decision of the Supreme Court of California in 
Atchison, T. & S. F. Ry. Co. v. Railroad Commission of 
California, 190 Cal. 214, but expressly distinguished that 
case from the Selma case on the ground that the depot at 
Selma was primarily to serve local , state traffic (pp. 
573-4). At page 573, the court said: 

“This station at Selma is necessary for the con¬ 
venience of the people who use the Southern Railway 
for transportation from point to point within the 
state. * * *” 

Again, at page 574, the court said: 

“The particular station involved, as we have shown, 
so far as it concerns the Southern Railway, is one 
which interstate travelers scarcely use A 

(Note: The situation at Selma, accordingly, was radic¬ 
ally different from that at Los Angeles, with its enormous 
volume of interstate passenger traffic over the lines of the 
three said carriers.) 

0 

(2) The court distinguished between a station and 
station facilities at a point such as Selma, which is not a 
terminal, and terminals and terminal facilities as to which 
the court conceded that the power and authority has gone 
to the Interstate Commerce Commission (pp. 578-9). 

(3) The court relied on the fact that no order had as 
yet been made by the Interstate Commerce Commission. 
(Proviso in paragraph 17 of section 1 of the Act.) This 
point, of course, loses its effect when the Interstate Com¬ 
merce Commission acts. 
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(2) Decision of Interstate Commerce Commission. 

The Interstate Commerce Commission has itself twice 

j 

decided that it has power to compel compliance by the car¬ 
riers with certain duties prescribed by said paragraph 3 
of section 3 of the Act. 

j 

The first of these decisions was Pittsburgh & West 
Virginia Ry. Co. v. Lake Erie , A. & W. Railrpad, 81 
I. C. C. 333. This was a case of the construction of a 
track connection between lines of two railroads for the 
purpose of facilitating the interchange of traffic between 
the same. The Commission said (p. 334): 

“In our opinion under that portion of paragraph 3 
of section 3 of the Act which requires that all carriers 
shall, according to their respective powers, afford all 
reasonable, proper and equal facilities for the inter¬ 
change of traffic between their respective lines we 
have power to deal with the issue here presented and 
to make an affirmative order in the premises!if war¬ 
ranted bv the record.” 

* i 


In other words, the Commission decided that it \has the 
authority to make an affirmative order requiring carriers 
to observe duties specified in that portion of paragraph 3 
of section 3 of the act on which the City of Los Angeles 

j 

relies. ! 


The above decision was rendered prior to the Commis¬ 
sion's first decision (July 6, 1925) in the Los Angeles 
Passenger Terminal Cases (100 I. C. C. 421). 


Thereafter, on March 4, 1926, subsequent to the Com¬ 
mission's said first decision in the Los Angeles Passenger 
Terminal Case, but prior to its second decision therein, the 
Commission reached the same conclusion in Chamber of 
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Commerce, Breckenridge, Texas, v. Wichita Falls, Ranger 
& Fort Worth R. Co,, 109 I. C. C. 81. This was also a 
complaint under said paragraph 3 of section 3 of the Act 
for the construction of connecting track between two lines 
of railroad. 

At page 82, the Commission said: 

“The Ranger line and the Eastland, Wichita Falls 
& Gulf challenge our jurisdiction to grant the relief 
prayed for. Under that portion of paragraph (3) 
of section 3 of the act which requires that all carriers 
shall, according to their respective powers, afford all 
reasonable, proper and equal facilities for the inter¬ 
change of traffic between their respective lines, we 
have the power to moke an affirmative order if war¬ 
ranted by the record. Pittsburgh & West Virginia 
Ry . Co, v. L. E, A. & W. R. R„ 81 I. C. C. 333.” 

The Interstate Commerce Commission has thus itself 
twice decided that it does have the power to require car¬ 
riers to perform duties specified in paragraph 3 of section 
3 of the Act. 

(3) U. S. Supreme Court Decisions. 

In addition to the Los Angeles Union Station Case, 264 
U. S. 331, the Supreme Court of the United States has 
very recently rendered another decision which has a very 
direct bearing on the power and authority of the Inter¬ 
state Commerce Commission to compel the carriers to 
comply with the duties specified by paragraph 3 of section 
3 of the Act. 

This decision was rendered subsequent to the Interstate 
Commerce Commission’s first decision but prior to the 
Commission’s second decision in the Los Angeles Passen - 



I 



I 

I 

! 
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ger Terminal Cases. This decision is directly contrary 
to the view expressed by the Commission in its first de¬ 
cision to the effect that the Commission does njot have 
power to require the carriers to comply with duties speci¬ 
fied in said paragraph 3 of section 3 of the Act. 


The case to which we refer is Alabama & Vicksburg 
Railway Company v. Jackson & Eastern Railway Com¬ 
pany , 271 U. S. 244, decided May 24, 1926. In this case, 
the Supreme Court said: 

“In matters relating to the construction^ equip¬ 
ment, adaptation and use of interstate railroad lines, 
with the exceptions specifically set forth in paragraph 
22, Congress has vested in the Commission the au¬ 
thority to find the facts and thereon to exercise the 
necessary judgment. The Commission's power under 
paragraph 3 of section 3 to require the establishment 
of connections between the main lines of carriers was 
asserted by it in Pittsburgh & W. V. R . Co. v. Lake 
Erie, A. & W. R. Co., 81 Inters. Com. Repj 333, a 
case decided after the withdrawal by the Jackson & 
Eastern of its application to the Commission for leave 
to make the junction at Curran's crossing,! and in 
Chamber of Commerce v. Wichita Falls, R\ & Ft, 
W . R. Co., 109 Inters. Com. Rep. 81. That its juris¬ 
diction is exclusive was held in People ex riel. New 
York C. R. Co. v. Public Serv. Commission, 233 N. Y. 
113, 119-121, 22 A. L. R. 1073, 135 N. E. 195. 
Compare Lake Erie, A. & W. R. Co. v. Public Utili¬ 
ties Commission , 109 Ohio St. 103, 141 N. E. 847.” 


Whatever the implications in decisions prior j to the 
Transportation Act, 1920, might have been, the Supreme 
Court here decided that the Interstate Commerce Commis¬ 
sion has the power to require the carriers to comply with 
the duties specified by paragraph 3 of section 3 of the Act 


! 
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As the Commission had conceded in its first decision of 
July 6, 1925, that one of the duties thus specified is 

“the duty of carriers to maintain union station facil¬ 
ities in a case where separate facilities would not 
be reasonable and proper” (100 I. C. C. 421, 427), 

and as the Commission had found in favor of the City 
on the merits of its case, the City looked forward quite 
confidently to receiving, finally, the order for which it 
prayed. 

d. The Interstate Commerce Commissions Authority 
to Require the Performance by Carriers of Duties 
Prescribed by Paragraph 3 of Section 3 Extends to 
:c Big Duties” as Well as to “Little Duties.” 

However, in its second decision of May 8, 1928, the 
Commission again held, in the majority opinion, that it 
does not have jurisdiction to issue this order. 

The decision this time was not based on the proposition 
that the Commission does not have jurisdiction to compel 
compliance with the duties prescribed in paragraph 3 of 
section 3 of the Act. It may be assumed that the Com¬ 
mission yielded to the authority of the Alabama & Vicks¬ 
burg Railway Company decision and for that reason did 
not restate or insist on its former point of view. 

The decision on the jurisdictional question in the Com¬ 
mission's second decision was based on a different ground 
—namely, a distinction on the facts between a switch con¬ 
nection and a union passenger station. The following sen¬ 
tence is the only sentence which gives the reason for the 
opinion of the majority of the Commission in its second 
decision [Exh. E to Petition for Writ, R. 139]: 
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‘‘The distinction between a simple switch connection 
such as was contemplated by the cases previously re¬ 
ferred to, and the elaborate facilities sought to be 
required by us in the present case, is obvious.” j (142 
I. C. C. 489, 497.) j 

That is all. That was the view of the majority pf the 
Commission. 

Three commissioners held that the Commission has the 
authority urged by the City and should issue the order re¬ 
quested by the City. We cannot do better than to quote 
from the opinion of Commissioner Eastman, which was 
concurred in by Commissioners Lewis and McMapamy, 
as follows (142 I. C. C. 489, 500): 

“However, since our previous decision in this case, 
we have ourselves decided in Pittsburgh & IVesjt Vir¬ 
ginia Ry. Co. v. L. E., A. & IV. R. R 81 I. ;C. C. 
333, and in Breckenridge Chamber of Commerce v. 
W. F., R. & F. IV. R. 'R. Co., 109 I. C. C. 81, that 
we have the power to enforce by affirmative | order 
the provisions of paragraph (3) of section 3, apd the 

__ i 

Supreme Court has referred with approval to these 
cases in Alabama & Vicksburg Ry. Co. v. Jackson & 
Eastern Ry. Co., 271 U. S. 244. They (said deci¬ 
sions) related to the establishment of switch connec¬ 
tions, and the majority here distinguish them by say¬ 
ing that the ‘distinction between a simple switch con¬ 
nection such as was contemplated by cases previously 
referred to, and the elaborate facilities sought to be 
required by us in the present case is obvious, j The 
logic of this is not clear. In our previous decision we 
held, upon authority of the Supreme Court dbcision 
in the Tank Car Case, that power to enforce para¬ 
graph (3) of section 3 is in the courts rather than 
in us. It now appears that so far, at least, is that 
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paragraph requires switch connections, we can enforce 
it. But if ure can enforce it in one of its aspects, 
why not in all? There is nothing in the paragraph 
which distinguishes between little duties and big du¬ 
ties, or gives us power to enforce the one and not the 
other. Inasmuch as the Supreme Court has inti¬ 
mated that we can enforce paragraph (3) in one re¬ 
spect, it follows necessarily, it seems to me, that we 
can enforce it in all respects.” [Exh. E to Petition 
for Writ, R. 143-4.] 

In other words, the issue between the Commission and 
the City as to paragraph 3 of section 3 may be stated, 
in a nutshell, as follows: 

The Commission concedes that our case comes within 
the language of paragraph 3 of section 3. The Commis¬ 
sion now concedes also that it has the power to compel 
compliance with certain duties specified by paragraph 3 
of section 3. The majority of the Commission, however, 
now draws a distinction between big duties and little 
duties, holding that the Commission can compel compli¬ 
ance with little duties, under said paragraph, but not with 
big duties, such as the duty to establish and maintain a 
union passenger depot. 

None of the decisions bearing on paragraph 3 of section 
3 make or suggest this distinction. 

Section 12 of the Act, in providing that 

“the Commission is hereby authorized and required 
to execute and enforce the provisions of this Act,” 

makes no distinction between enforcing “big duties” and 
“little duties.” 



The language of paragraph 3 of section 3 is general 
in character. The paragraph refers in general terms to 
“facilities * * * for the receiving, forwarding and 

delivering of passengers * * * to and from their re¬ 
spective lines and those connecting therewith * ! * *•” 

No attempt is made to restrict “facilities” to certain classes 
of facilities such as those costing not over a specified sum 

i 

of monev, and to exclude other classes, such as facilities 
* 

costing a larger sum of money. 

As the Supreme Court of the United States isaid in 

United States v. Hartwell, 6 Wall. (Vol. 73) 385, 396: 

| 

“When the words are general and include j various 
classes of persons, there is no authority which would 
justify the court in restricting them to one class and 
excluding others, where the purpose of the; statute 
is alike applicable to all.” 

| 

While it may be conceded that jurisdiction pver the 
construction and operation of union passenger depots will 
involve the enforcement of a “big duty” as distinguished 
from a “little duty” and will add to the Comrpission’s 
work, we respectfully submit that these considerations 
should not weigh against the exercise of this jurisdiction 

i 

by the Commission if, in fact, the Congress has conferred 
the jurisdiction upon the Commission. Substituting the 
Commission for the Supreme Court, we believe I that the 
following words of Chief Justice Marshall from the de¬ 
cision of the Supreme Court of the United States in the 
famous case of Cohens v, Virginia , 6 Wheat. 264, are 
applicable (p. 404): 

i 

“We (the Supreme Court) have no more right to 
decline the exercise of jurisdiction which is given, 
than to usurp that which is not given * * 4. Ques- 


i 
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tions may accrue which we would gladly avoid, but 

we cannot avoid them. All we can do is to exercise 

our best judgment, and conscientiously to perform our 

dutv.” 

* 

e. Conclusion as to Paragraph 3 of Section 3. 

As already shown, the Supreme Court of the United 
States has decided that the Interstate Commerce Commis¬ 
sion has jurisdiction to enforce duties prescribed by para¬ 
graph 3 of section 3 of the Act. 

One of the duties so prescribed is the duty, in a proper 
case, to construct and operate a union passenger depot. 

The final ground then relied on by the majority of the 
Commission, namely, a distinction between ‘‘big duties” 
and “little duties” under said paragraph 3 of section 3 
appears to be contrary to the authorities and without merit. 

Hence we submit, very respectfully, that by virtue of 
the provisions of paragraph 3 of section 3 of the Act, the 
Commission has the jurisdiction which the City of Los 
Angeles asks it to exercise. 

3. Under Paragraph 4 of Section 3 of the Inter¬ 
state Commerce Act, as Amended, Also, the In¬ 
terstate Commerce Commission Has Jurisdiction 
to Require the Construction and Operation of 
the Union Passenger Depot in Los Angeles. 

a. Paragraph 4 of Section 3. 

We now invite the court’s attention to another para¬ 
graph of the Interstate Commerce Act, as amended, on 
which we also rely. 

This is paragraph 4 of section 3 of the Act, which par- 
agraph was added in 1920. This paragraph confers upon 
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the Interstate Commerce Commission the power ahd au¬ 
thority, under the circumstances therein specified, j to re¬ 
quire the use of terminal facilities of one carrier by an¬ 
other carrier or carriers. 

This paragraph reads, in part, as follows: 

i 

“If the Commission finds it to be in the public in¬ 
terest and to be practicable, without substantially im¬ 
pairing the ability of a carrier owning or entitled to 
the enjoyment of terminal facilities to handle its own 
business, it shall have power to require the ;use of 
any such terminal facilities, including main-line track 
or tracks for a reasonable distance outside of such 
terminal, of any carrier, by another carrier of other 
carriers, on such terms and for such compensation 
as the carriers affected may agree upon, or, j in the 
event of a failure to agree, as the Commission may 
fix as just and reasonable for the use so required, to 
be ascertained on the principle controlling compensa¬ 
tion in condemnation proceedings. Such compensa¬ 
tion shall be paid or adequately secured before the 
enjoyment of the use may be commenced/’ 

b. The Supreme Court of the United States Decided in 
the Los Angeles Union Station Case That j Under 
Paragraph 4 of Section 3 , the Interstate Cofnmerce 
Commission Has Authority to Require the Construc¬ 
tion and Operation of a Union Passenger Depot, 
Where the Terminal Facilities Are Already Owned 
by One of the Carriers. j 

Referring to paragraph 4 of section 3 of the Act, the 
Supreme Court of the United States in the Los Hngeles 
Union Station Case, 264 U. S. 331, said (p. 343) : j 

“It (paragraph 4) not only provides for the tem¬ 
porary expropriation of terminals and maiiji track 
of one railway to the common use of one qr more 
other railways in an emergency, but it also contem¬ 
plates the compulsory sharing of one company's ter- 
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minals with one or more companies as a permanent 
arranaement 

w 

The court then comments on the effect of this legis¬ 
lation as follows (pp. 343-4): 

“This is a drastic limitation on a carrier’s control 
and use of its own property in order to secure con¬ 
venience and dispatch for the whole shipping and 
traveling public in interstate commerce.” 

Then comes the following significant conclusion show¬ 
ing that the language of paragraph 4 includes the case 
of a union passenger station (p. 344) : 

“It (paragraph 4) gives to the Interstate Com¬ 
merce Commission the power and duty, when the 
public interest requires, to make out of what is the 
passenger and freight station of one interstate carrier 
a union station or depot.” 

Here, then, is a direct decision by the Supreme Court of 
the United States that the Interstate Commerce Commis¬ 
sion has the power to require carriers to establish a union 
station or depot where the terminal property is already 
in railroad ownership and that it is the duty of the Com¬ 
mission to do so where the public interest requires. 

c. The Carriers Now Already Own Most of the Lands 
and Tracks Needed for the Los Angeles Union Pas¬ 
senger Station. Hence, Under the Decision of the 
United States Supreme Court in the Los Angeles 
Union Station Case, the Interstate Commerce Com¬ 
mission Has Authority Under Paragraph 4 of Section 
3 of the Act j, to Require the Construction and Oper¬ 
ation of the Los Angeles Union Passenger Depot. 

In the Los Angeles Union Station Case, the Supreme 
Court assumed, as was then (April 7, 1924) the case, that 


I 
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i 

the land in the Plaza area in Los Angeles where the pro¬ 
posed union passenger depot is to be constructed was the 
property of third persons and did not pursue thei subject 

further because the court found in other sections of the 

s 

Act sufficient means of control bv the Interstate Commerce 
Commission (pp. 344-5). 

I 

i 

However, the situation has now changed by reason of 
the fact that, subsequent to the date of said decision, the 
Southern Pacific Company has acquired the ownership of 
most of the lands involved in the proposed Plaza site 
location. 

i 

i 

i 

The facts as they now exist are set forth in paragraph 

XVIII of the petition for the writ herein. [R. 25-6.] 

i 

i 

i 

Said paragraph XVIII alleges as follows: 

“That the carrying into effect of the union! passen¬ 
ger depot order requested by the City of Los An¬ 
geles, as aforesaid, would require to a substantial ex¬ 
tent the joint use of existing railroad terminal facili¬ 
ties in or adjacent to the City of Los Angeles^ includ¬ 
ing the following uses—the use by the Southern Pa¬ 
cific passenger trains from the north, of the Santa Fe 
main line tracks on the west bank of the Los Angeles 
River from a point north of the North Broadway Via¬ 
duct as far south as Aliso street; the use by the Salt 
Lake passenger trains from Pasadena of the Santa 
Fe’s tracks on the west bank of the river between the 
same points; the use by the Salt Lake passenger trains 
from the south of the Santa Fe’s tracks from!Hobart 
Junction on the south to the site of the proposed union 
passenger depot on the north, a total distance of ap¬ 
proximately 3 miles; and the use by the Southern 
Pacific of the Salt Lake’s tracks on the east bank of 
the Los Angeles River from Alhambra avenue south- 
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erlv to Butte street and thence west over the Salt 
Lake’s Butte street line to Alameda street. 


“That the site for the proposed union passenger 
station itself, within said Plaza area, as said site is 
shown on said California Railroad Commission’s Ex¬ 
hibit 4-b, consists of a total area of 36 acres, of which 
area 26.87 acres, being more than two-thirds of the 
total area, is already railroad terminal land owned by 
the Southern Pacific and to a small extent by the 
Santa Fe; that the Southern Pacific’s portion of said 
land, being all except a small portion owned by the 
Santa Fe. was acquired by the Southern Pacific after 
the Supreme Court of the United States had ren¬ 
dered its said decision of April 7, 1924; that the 
railroad terminal land already so owned by said car¬ 
riers includes the entire land on which the head house 
of the proposed union passenger station is to be located 
and almost all the land on which the station tracks are 
to be constructed: that the land remaining in private 
ownership is only a small part required for station 
trackage together with some land west of Alameda 
Street desired for an appropriate approach to the head 
house, and is onlv land needed to “round out” the 
project. 


“That of the railroad terminal properties which 
would be jointly used in connection with the union 
passenger depot plan as to which the city of Los An¬ 
geles has requested said order, the entire trackage 
along the Los Angeles River and nearly all the land 
on which the union station structures are to be erected 
are already in the ownership of the Southern Pacific, 
the Santa Fe and the Salt Lake, respectively; that the 
joint use of said terminal facilities in connection with 
and as a part of said union passenger depot project 
would be in the public interest and would be prac¬ 
ticable and would not substantially impair the ability 





of the carrier owning or entitled to the enjoyment of 
the same to handle its own business.” 

i 

i 

As will be noted, said paragraph XVIII shows that of 
the railroad terminal properties which would be jointly 
used in connection with the union passenger depotj plan, 
the entire trackage along the -Los Angeles River and 
nearly all the land oil which the union station ‘struc¬ 
tures are to be erected are already in the ownership of 
the Southern Pacific, the Santa Fe and the Salt Lake, 
respectively. The remaining land in private ownership 
is only a small part required for station trackage and 
for an appropriate approach to the head house, ^nd is 
only land needed to “round out” the project. 

| 

That the appropriate public authority would haye the 
right to direct the carriers to acquire, by eminent domain, 
if necessary, the additional land thus needed to ground 
out” the project, is well established. The following de¬ 
cisions hold that the fact that compliance with anj order 
for the construction of a union passenger depot vyill re¬ 
quire a railroad to acquire additional property by the 
exercise of the power of eminent domain does not rhilitate 
against the validity of the order. j 

Railroad Commission of Alabama v. Northern Ala¬ 
bama Ry. Co., 182 Ala. 357, 62 So. 749; j 

Railroad Commission of Alabama v. Alabama 
Great Southern Ry. Co., 185 Ala. 354, 361, 64 
So. 13, 15, 16; 

i 

Mayor and Aldermen of Worcester v. Norwich 
and Worcester Railroad Co., 109 Mass. 1|03; 

Dewey v. Atlantic Coast Line, 142 N. C. 392, 55 
S. E. 292; | 

State v. St. Louis Southwestern Ry. Co. (Tebt. Civ. 
App.), 165 S. W. 491, 498, 199 S. W. 829, 830. 
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On this point, see also the following- two cases, which 

are not union deuot cases: 

* 

Wisconsin . Minnesota and Pacific Railroad v. Ja¬ 
cobson, 179 U. S. 287, 302, 45 L. Ed. 194, 201; 

Denver & Rio Grande Railroad Co. v. City and 
County of Denver , 250 U. S. 241, 63 L. Ed. 958. 

On the above facts, which are admitted by the answer, 

and on the decisions of the courts above referred to, we 

respectfully submit that the City of Los Angeles now 

has a clear case for action bv the Interstate Commerce 

* 

Commission under paragraph 4 of section 3 of the Act 
in addition to our rights under paragraph 3 of the same 
section. 

While we have thus referred to the situation under par¬ 
agraph 4 of section 3 of the Act, we ask the court to bear 
in mind our conviction that under the preceding para¬ 
graph, namely, paragraph 3, the Commission has full 
power and authority to require the construction of a 
union passenger station where, as here, the public in¬ 
terest requires such construction, entirely irrespective of 
whether the lands in the proposed station site are or are 
not already in railroad ownership. 

VI. 

Opposing Arguments of Carriers Answered. 

In order that the court may havo the entire legal situa¬ 
tion before it, we desire to advise the court of our views 
concerning the position taken by the Southern Pacific, the 
Santa Fe and the Salt Lake on the question of law now 
at issue before this tribunal. 
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The position most recently taken by the carriers was 
set forth by them in their briefs filed with the Interstate 
Commerce Commission in connection with the Commis¬ 


sion’s second decision in the Los Angeles Terminal Cases 
and also in a memorandum of points and authorities filed 


bv them with the Supreme Court of the District of! 


Colum¬ 


bia in the present proceeding. 


We assume that the carriers will desire to present their 
views in a brief to be filed herein as amici curiae and 
shall welcome the filing of such brief by them' on the 
understanding that it be filed within the usual period of 
20 days after the filing of the appellant’s brief, ^nd that 
we may have an opportunity to file a short reply i^rief, if 
we shall find it desirable to do so. 

In the meantime, we do not desire to hold back Anything 
but shall set forth our views wtih reference to the posi¬ 
tion most recently taken bv the carriers, as we understand 

j * 7 

1 

such position, and the • authorities relied on by them and 
set forth in their said memorandum of points knd au- 

I 

thorities. 

I 

i 

j 

1. Changing Positions of Carriers. j 

i 

We understand that the carriers now take the j position 
that the Interstate Commerce Commission was I without 
authority to issue the certificates which were actually is- 

i 

sued by it in its second decision (142 I. C. C. 489), and 
that the Commission has no jurisdiction to make j any or¬ 
der requiring carriers to construct and operate a union 
passenger station. 


This position is directly contrary to that t^ken by 
these same carriers while resisting, before the Supreme 
Court of California and the Supreme Court of the United 
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States, the order of the California Railroad Commission 
requiring them to construct and operate a union passenger 
station in the Plaza area in Los Angeles. 

a. Position of Carriers Before California Supreme Court. 

In its Decision No. 9,838 of December 6, 1921 (20 
C. R. C. 937), the California Railroad Commission or¬ 
dered the defendant steam railroad carriers to construct 
and operate a union passenger station in the Plaza area in 
Los Angeles, as s^id area was defined in said decision and 
also in the Interstate Commerce Commission's decision of 
July 6, 1925 (100 I. C. C. 421, 460). 

In its petition to the Supreme Court of California for 
a writ of review from said decision, the Southern Pa¬ 
cific Company, at page 15, said that— 

“For the reasons above stated, the authority at¬ 
tempted to be exercised by the respondents (Railroad 
Commission of California) in making and entering 
said orders is in contravention of and repugnant to 
said Act to Regulate Commerce in that the authority 
so attempted to he exercised is vested solely in said 
Interstate Commerce Commission by the provisions of 
said act and the pozver sought to he exercised by said 
respondents therefore invaded the authority ayid ju¬ 
risdiction of the Interstate Commerce Commission 
and is in contravention of and repugnant to section 
8 of article I of the Constitution of the United 
States." 

In an accompanying printed memorandum entitled 
“Memorandum of Points and Authorities in Support of 
Petition for Writ of Review," the Southern Pacific Com¬ 
pany said (p. 11): 
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"The Railroad Commission of the state of Califor¬ 
nia has been divested of jurisdiction to enter its 
decisions and orders rendered herein by reason of 
the enactment of paragraph 4 of section 3, paragraphs 
15, 18, 19, 20 and 21 of section 1 of the Interstate 
Act, as amended February 28, 1920, which vests the 
Interstate Commerce Commission with power and 
authority to regulate carriers in these particulars” 

In its "Memorandum of Points and Authorities in Sup¬ 
port of Petition for Writ of Review,” the Santa Fe said 

(p. 11): | 

i 

i 

“At the time the Commissions (California Rail¬ 
road Commission) decisions and orders were rendered 
the power to make such orders and decisions had been 
vested solely in the Interstate Commerce Commis¬ 
sion by the amendment to the Interstate Commerce 
Act hereinbefore referred to.” j 

! 

In a similar memorandum the Salt Lake said (p. ;6) : 

“At the time the Commission's (California Rail¬ 
road Commission) decisions and orders were rendered 
the power to make such orders and decisions had 
been vested solely in the Interstate Commerce Com¬ 
mission by the amendments to the Interstate Com¬ 
merce Act hereinbefore referred to.” 

i 

In their "Brief in Support of Petitions for Writs of 
Review,” filed by all three carriers before the Supreme 
Court of California, they said (p. 95): 

i 

“The sole and exclusive power to enter such orders 
(that is, the precise orders made by the Railroad Com¬ 
mission of California) is now vested in the Inter¬ 
state Commerce Commission ” 
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As will be noted, the carriers, when they were before 
the Supreme Court of California, unequivocally took the 
position that the power and authority to make the precise 
order which the Railroad Commission of California had 
made, namely, an order directing them to construct a 
union passenger station in the Plaza area in Los An¬ 
geles, had become vested in the Interstate Commerce Com¬ 
mission. The Supreme Court of California so understood 
their contention and decided in accordance therewith. 

AtchisonTopeka and Santa Fe Railway Co. v. 

Railroad Commission of California , 190 Cal. 

214. 

b. Position of Carriers Before Supreme Court of United 
States. 

When they came before the Supreme Court of the 
United States ( Railroad Commission of California v. 
Southern Pacific Company, 264 U. S. 331), the carriers 
again took the position that at the time when the Cali¬ 
fornia Railroad Commission's order was made, the power 
to make such order and decision had been vested solely 
in the Interstate Commerce Commission. 

At page 110 of their brief before the Supreme Court of 
the United States, the carriers took the position that— 

<( the sole and exclusive power to enter orders such as 
were entered by the California Commission has been 
vested in the Interstate Commerce Commission by 
the amendments made to the Interstate Commerce 
Act in 1920/’ 
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i 

! 

i 

I 

! 

I 


Again, at page 113, in the concluding paragraph of 
their brief, the carriers said: j 

i 

"By undertaking to usurp the jurisdiction now 
vested exclusively in the Interstate Commerce Com¬ 
mission and by entering orders which directly bur¬ 
den interstate commerce, the Railroad Cordmission 
of California has entered orders repugnant to and 
in contravention of the provisions of section 8 of 
article I of the Constitution of the United States/' 

i 

i 

I 

i 

It thus appears that while these carriers were resisting 

j 

an order of the state authority, they urged that the juris¬ 
diction to make the very order which the California Rail¬ 
road Commission had made was in the national authority, 
c. Present Position of Carriers . 

i 

i 

However, when, in compliance with the decisiorl of the 
Supreme Court of California, the City of Los Angeles 
came before the national authority and filed its com¬ 
plaint in said Docket No. 14,788 with the Interstate Com¬ 
merce Commission, the carriers promptly changed their 
position and their tactics and insisted that the Interstate 
Commerce Commission has no jurisdiction and that they 
can successfully resist the public authorities of the nation 
as well as the state. 

j 

We understand this to be their present position'. They 
now urge that the Transportation Act, 1920, divested the 
Railroad Commission of California of its authority to re¬ 
quire the construction and operation of a union passenger 
station in Los Angeles without conferring this authority 
upon the Interstate Commerce Commission, so tljiat now 
no public authority, either state or federal, has jurisdic¬ 
tion to make such order. 


i 
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In some mysterious manner. Congress, which was seek¬ 
ing to create a more effective and efficient system of rail¬ 
road supervision 1 and regulation, is supposed to have 
fallen between the two stools of state and federal author¬ 
ity. It is supposed to have divested the state commis¬ 
sions of their pre-existing power and authority to require, 
in appropriate cases, the construction and operation of 
union passenger stations, without, at the same time, vest¬ 
ing the Interstate Commerce Commission with said power 
and authority. It is supposed to have rendered all public 
authority impotent in this aspect of railroad regulation. 

What the Supreme Court of the United States thinks 
of such a contention appears in its recent decision of 
January 3. 1928, in Cleveland. C. C. & St. L. Ry. Co. 
v. United States, 72 L. Ed. 166. In that case, the Big 
Four first convinced the Supreme Court of Illinois that 
the jurisdiction with reference to certain railroad track¬ 
age was in the Interstate Commerce Commission, and then, 
when the case came before the Interstate Commerce Com¬ 
mission, insisted that the Commission had no jurisdiction 
because of a certain finding of the state court. The 
railroad was quite obviously playing both ends against 
the middle. Referring to this situation, the Supreme 
Court, speaking through Mr. Justice Brandeis, said (p. 
170): 

“The Big Four having, thus, convinced the state 
court that the order of the State Commission was 
void because the order is one within the jurisdiction 
of the Federal Commission, insists now that the 
latter can not act because of the state decision * * *. 
The declaration of the state court that the track 
which the federal authority determines is private. 
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shall be deemed public, cannot affect the validity of 
the order of the Interstate Commerce Comiriission. 

I 

If it could, construction by the railroad 0f the 
switch connection with the shippers track would not 
be compellable under either state or federal law. 
Compare United States v. New York C. R. Co., 
272 U. S. 457, 469, 71 L. Ed. 350, 352, 47 sjip. Ct. 
Rep. 130.” \ 


2. The Interstate Commerce Commission Ha4 Law¬ 
ful Authority to Make Its Findings and| Issue 

i 

Its Certificates in the Los Angeles Passenger 
Terminal Cases. I 


The carriers take the position that certificates author¬ 
izing- extensions and abandonments and joint usefs inci¬ 
dental to a union passenger station project may! be is¬ 
sued by the Interstate Commerce Commission qnly on 
application of the affected carriers. If the carriers do not 
choose to file such application, so they argue, thq public 
authorities are helpless and can make no order for the 
construction and operation of a union passenger station. 


We believe that it will not be necessary to give jconsid- 
eration to this contention further than to point out! that it 
is directly contrary to the decision of the Supreme Court 

i 

in the Los Angeles Union Station Case, 264 U. S. 331. 


As will be remembered, the Supreme Court In that 
case very clearly pointed out that the abandonments and 
extensions incidental to the construction of a union pas- 
senger station at the Plaza site in Los Angeles are such 
abandonments and extensions as fall definitely within the 




i 

I 

i 


i 





provisions of paragraphs 18 to 21, inclusive, of section 1 
of the Act (264 U. S. 331, 344-6). 

The case before the Supreme Court was not one in which 
the carriers had made application to the Commission for 
permission to make abandonments or extensions. 

The case before the Supreme Court was one in which, 
without any such application to the Interstate Commerce 
Commission, public authority had undertaken to direct the 
carriers to construct a union passenger station. 

The Supreme Court clearly understood this situation. 

As Mr. Chief Justice Taft said in the opening para¬ 
graph of the Supreme Court's decision (264 U. S. 331, 
338): 

“The question in this case is whether the State 
Railway Commission of California has power to re¬ 
quire the Southern Pacific Company, the Atchison, 
Topeka and Santa Fe Railway Company, and the Salt 
Lake and Los Angeles Railway Company to build an 
interstate union depot in the City of Los Angeles.” 

Again, at page 341, the court said: 

“Our only question here is whether the power to 
direct a new union station, with its essential inci- 
dents, is committed exclusively to the Interstate Com¬ 
merce Commission under the Act of 1920.” 

With a full realization that the question before the 
court was one of the power of public authority to require 
the construction of a union passenger station, the court 
decided that the abandonments and ext elisions incidental 
to the construction and operation of a union passenger 
station in the Plaza area— 
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“require a certificate of the Interstate Commerce 
Commission as a condition precedent to the ivalidity 
of any action by the carriers, or of any ordef by the 
State Commission.” (p. 346.) 

I 

! 

And. again the court said (p. 347): 

“We think it clear that, in such an exterision of 
main lines with their terminals, the Interstate Com¬ 
merce Commission is required by the act ip make 
a finding that the expense involved will not! impair 
the ability of the carriers concerned to perfoifm their 
duty to the public.” 

i 

i 

Finally, Mr. Chief Justice Taft, fully realizing that the 
City of Los Angeles had filed with the Interstate Com¬ 
merce Commission a formal complaint asking for an order 
requiring the carriers to provide, maintain and use a 
union station in Los Angeles, said (p. 348): 

j 

“For the reasons given , we think the coarse taken 

i 

by the City of Los Angeles was the correct pne.” 

! 

The court then added its concluding sentence: 

‘‘Until the Interstate Commerce Commission shall 

have acted under paragraphs 18 to 21 of section 402 

of the Transportation Act, the respondent railways 

cannot be required to provide a new interstate union 

station and to extend their main tracks thereto, as 

ordered bv the State Railroad Commission.” ! 

* 

It seems to us too clear for further argument that the 
Supreme Court of the United States here definitely de¬ 
cided that it is incumbent upon the Interstate Commerce 
Commission to take action under the provisions! of said 
paragraphs 18 to 21, inclusive, of section 1 of the Act, 
not in a case in which the carriers were asking permission 
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to act, but in a case in which the public authority was un¬ 
dertaking to require them to act. 

In view of this direct decision by the highest tribunal, 
we do not consider it necessary to pursue this subject 
further. 

The Interstate Commerce Commission understood the 
decision of the Supreme Court as we have here analyzed the 
same and in its second decision (142 I. C. C. 489) issued 
the certificates requested by the City of Los Angeles and 
specified by the Supreme Court in its decision. 

The action thus taken by the Interstate Commerce Com¬ 
mission has added significance when the fact is borne in 
mind that one commissioner (Commissioner Brainard) in 
a dissenting opinion agreed with the position of the car¬ 
riers on this point but that none of the other ten commis¬ 
sioners would accept his point of view. 

Before leaving this subject, we desire to suggest that if 
the Interstate Commerce Commission has the power to 
direct the construction of a union passenger station at 
the Plaza (which power the City of Los Angeles respect¬ 
fully urges is vested in the Commission), the Commission 
must have the power to direct also what the Supreme 
Court of the United States in the Los Angeles Union 
Station Case (264 U. S. 331, 341) termed the “essential 
incidents'' of such union station. It would seem too clear 
for argument that such “essential incidents” would include 
such abandonments and such extensions and such joint 
users of existing railroad trackage as are necessary or 
desirable in connection with the construction and operation 
of such union passenger station. 
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3. An Order of the Interstate Commerce Commis¬ 
sion for the Construction and Operation of the 
Proposed Union Passenger Station in Lqs An¬ 
geles Would Not Deprive Carriers of Any Right 

I 

Under the Fifth Amendment to the Constitu- 

i 

TION OF THE UNITED STATES. 


The carriers take the position that if the Interstate Com¬ 
merce Commission should make the order requested: by the 

i 

City of Los Angeles, such action would deprive them of 
their property without due process of law and take their 
property for public use without just compensation, in vio- 

i 

lation of their rights under the Fifth Amendment! to the 
Constitution of the United States. \ 

They further urge that in so far as the Interstate Com¬ 
merce Act, as amended, purports to authorize such action 
by this Commission, said Act is likewise unlawful :in con¬ 
travention of the Fifth Amendment. 


In a long line of cases before the state courts, carriers 
have urged the same points, namely, deprivation df prop¬ 
erty without due process of law and taking of property 
without just compensation, in support of their contentions 
that the orders of the state authorities violated their rights 

i 

under the Fourteenth Amendment to the Federal Con- 

i 

stitution. 

i 

The points urged are exactly the same. Formerly they 
were urged in reliance on the Fourteenth Amendment 
against the action of state authorities. Now they are 
urged in reliance on the Fifth Amendment against the 
action of the Interstate Commerce Commission, a Federal 
authority. i 


i 


i 
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Precisely the same points were urged in all detail by 
these identical carriers in the Los Angeles Union Depot 
Case before the Supreme Court of the United States. 

We shall refer first to the state decisions and then to the 
decision of the Supreme Court of the United States. 

a. Union Depot Decisions by State Courts. 

The decisions of the state courts are unanimous to the 
effect that when public convenience and necessity would 
be served thereby an order requiring two or more rail¬ 
roads to construct and maintain a union passenger depot 
does not violate any right of the carriers under the Four¬ 
teenth Amendment to the Federal Constitution. 

In Railroad Commission of Alabama v. Northern Ala¬ 
bama Railway Co., 182 Ala. 357, 62 So. 749, the Rail¬ 
road Commission of Alabama ordered three railroad com¬ 
panies to construct a union passenger station in Jasper, 
Alabama, upon a site selected by the Commission. The 
railroad companies were ordered to acquire said site by- 
purchase or condemnation. Complainant alleged that it had 
its own depot and had already arranged to construct a new 
and larger depot upon its own site. It averred that the 
Commission’s order was unreasonable and arbitrary and 
deprived complainant of its property without due process of 
law in violation of the constitutions of Alabama and the 
United States. At page 752 of the reporter, the court held 
that the Railroad Commission’s order, made in the exercise 
of the state’s police power, did not violate any provision of 
the state or federal constitutions, '‘notwithstanding the rail¬ 
road may lose the use of the old building or the use of 
the lot as a location for its passenger depot.” On this 
point the court said (p. 752): 
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“It acquired the lot and erected the building with 
full knowledge of and subject to the police poorer of 
the state.*' 


In Railroad Commission of Alabama v. Alabama Great 
Southern R. Co. y 185 Ala. 354, 64 So. 13. the Railroad 


Commission of Alabama ordered 5 railroads to ! secure 
sufficient grounds within a specified territory in the city 
of Bessemer for a union passenger station and to erect a 
union passenger depot thereon. The railroads having 

I 

failed to submit plans for the site of the passenger depot 
or to agree on the apportionment of the expense, the Com¬ 
mission issued a supplemental order fixing the Ideation 


of the depot and apportioning the cost thereof and direct¬ 
ing the railroads to acquire the site by purchase Or con¬ 
demnation. The Railroad Commission’s orders were held 

i 

valid. 

On page 16 of the Reporter, the court said: 


‘‘Unless the contrary is clearly shown, we Will pre¬ 
sume not only that the place prescribed is suitable, 
but that sufficient ground can be obtained, either by 
private purchase or by condemnation proceedings, at 
reasonable figures, for such station. Through the 
power of eminent domain which the law has cohferred 
upon the railroad companies, they possess I all the 
power which is necessary to acquire the needed lands 
at their fair value, and, under the present state of 
the record, we must presume that the Railroad Com¬ 
mission has placed no unreasonable burden upon the 
railroad companies in so far as the acquisition of the 
needed ground for the station is concerned.” ! 

i 

i 

At page 18 of the Reporter, the court continued 1 : 

“It would, however, create a strange anomaly for 
the courts to hold that a state has the authority to 
require all railroad companies operating railroads 


i 

i 
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within a city, whenever the reasonable needs of the 
traveling 1 public are such as to demand a union pas¬ 
senger station at that point, to use a union passenger 
station in said city, and at the same time deny to 
the state the power to require such companies to 
jointly acquire, by purchase or by condemnation pro¬ 
ceedings, sufficient land upon which to maintain the 
building and to jointly construct the necessary build¬ 
ing. The two positions are inconsistent and cannot 
co-exist. If the state has the power to which we 
have referred, and that power seems to be con¬ 
ceded, then it has the corresponding authority to put 
that power into exercise.” 

In Mayor and Aldermen of Worcester et al. v. Nor¬ 
wich and Worcester Railroad Company et al., 109 Mass. 
103, a statute of Massachusetts provided that 5 railroad 
companies should unite in a union passenger station in 
Worcester: that commissioners should select the site as 
between two sites named in the statute; that one of the 
railroads should erect the station with power to con¬ 
demn, the other railroads paying rent; that after the 
completion of the station two specified railroads "shall 
respectively discontinue the present locations of their rail¬ 
roads in portions of the city of Worcester”: that all the 
railroad companies may and shall unite in the location 
and construction of one or more railroad tracks for their 
joint use: and that the railroads might each purchase or 
take such lands as might be necessary for their purposes. 

The objecting railroads urged, among other matters, 
that to extend their railroads to the union station "would 
require the taking of much land from private persons 
for the location of the extensions, through densely settled 
portions of a populous city”; that the construction of the 
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tracks would involve great expenditures; that onjs track 

I 

extension would have a length of over one mile; that some 
of the railroads would be required to discontinue without 
condensation valuable portions of their present locations; 
and that public convenience and necessity would not be 
served by the changes ordered by the statute. 

| 

The Supreme Judicial Court of Massachusetts held that 
the statute was a reasonable exercise of the right to alter, 
amend or repeal corporate charters, reserved to the Legis¬ 
lature, and at page 113 said: j 

“It is no valid objection to such alterations that 
they require corporations to extend their tracks, and 
to exercise the right of eminent domain for this pur¬ 
pose, and to incur additional expense. The! power 
to extend their tracks is often granted at their own 
request, and is granted with no less propriety when 
the interests of the public require it.” 

j 

In Dewey v. Atlantic Coast Line et al., 142 N. jC. 392, 
55 S. E. 292, a number of citizens of Goldsboro, N. C., 
brought an action against 3 railroad companies !to pre¬ 
vent obedience by them to an order of the Corporation 
Commission of North Carolina requiring the railroad 
companies to construct a union passenger depot in a speci¬ 
fied site somewhat removed from the site of the Existing 
depots. In upholding the statute under which the Cor¬ 
poration Commission acted and also the Commission's 
order, the court, at page 294 of the Reporter, said that 
the power of the Legislature to enact such statutes has 
been established by numerous well-considered casei. The 
court also drew attention to the fact that the railroads 
might use the power of eminent domain to acquire such 


i 



— 88 — 


new properties as might be necessary to enable them to 
carry out the Commission's order (p. 295). 

The decision in the Dewey case was reaffirmed in Grif¬ 
fin v. Southern Railway Co., 150 N. C. 312. 64 S. E. 16, 
and in Corporation Commission v. Seaboard Air Line 
Railway Company . 161 N. C. 270, 76 S. E. 554. 

In Missouri, O. & G. Railway Co. v. State, 29 Okl. 640, 
119 Pac. 117, it appeared that the Corporation Commission 
of Oklahoma had made an order directing Missouri, O. & 
G. Railway Company and 2 other railroad companies to 
erect and maintain a union passenger depot in Durant, 
Oklahoma, at a designated site. Appellant urged that the 
Commission's order would compel it to abandon a right 
of way and station grounds theretofore acquired by it; 
that it would lose a bonus of $10,000 which citizens of 
Durant had subscribed for the erection of a passenger 
station on said station grounds; that the Commission’s 
order would require appellant to acquire a new right of 
way through private property; that it would necessitate 
an expenditure by appellant of not less than $50,000; and 
that the order violated appellant’s rights under the Consti¬ 
tution of the United States. In ruling against these con¬ 
tentions, the court, at page 121 of the Reporter, held that 
the Commission’s order might be sustained either under 
the reserved power to amend, alter or repeal the charters 
of corporations, “or on the ground, as stated by Judge 
Brewer in State v. Kansas City etc. Ry. Co., 32 Fed. 722, 
that the same is a valid exercise of the police power of 
the state." 

In State v. St. Louis Southwestern Railway Co. et al. 
(Tex. Civ. App.), 165 S. W. 491, the state of Texas 


89 


asked that a writ of mandamus issue to enforce an 
order of the Railroad Commission of Texas directing the 
three defendant railroad companies to erect and maintain a 
union depot at Hillsboro, Texas. Each of the railroads 
operated a separate depot at Hillsboro. Judgment !for the 
defendants was reversed and the case remanded foij a new 
trial on issues of fact. At page 498 of the Reporter, the 
court said: 

i 

j 

i 

“We have no doubt as to the constitutionality of 
the law requiring railroads to build union depots at 
such places and of such character as the Railroad 
Commission shall find necessary for the accommoda¬ 
tion of the public, when it shall also have found the 
other facts required by the statute, but, if anv doubt 
existed on the subject, it would be our duty to: resolve 
it in favor of the statute.” 

i 

| 

Replying to the argument that the statute did jnot au¬ 
thorize the Railroad Commission to select the site of the 

j 

proposed union depot, the court said (p. 498) : 

i 

; 

“The statute explicitly grants the Commission the 
power to require railroads to build union depots, and 
this carries with it, by necessary implication, every 
power necessary to the accomplishment of such object. 
Courts ought not to resort to technicalities to over¬ 
ride the clear import of a statute.” 

j 

Answering the argument that the order of the Railroad 
Commission was void because it directed the construction 
of a union depot on a site owned by one of the Railroads 
which refused to let in the others, the court said (p. 498): 

“But this is immaterial, as said appellees liave the 
right to acquire, by condemnation proceedings, such 
interest in said land as is necessary for their depot 
purposes under the order of the Commission j” 



- 90 - 


In Gulf , Colorado dr Santa Fe Railway Company et al. 
v. State (Tex. Civ. App.), 167 S. W. 192, the state of 
Texas brought an action against two railroad companies 
to compel obedience to an order of the Railroad Com¬ 
mission directing them to construct and maintain a union 
passenger depot at Celeste, Texas. Judgment for the state 
was affirmed. At page 195 of the Reporter, the court said: 

‘‘It is urged by demurrer that the order was too 
vague and indefinite to be complied with, in that it 
did not designate the location of such depot, and 
failed to state the kind and character of building or 
structure required. We think it unquestionably true 
that the Commission under this statute had the right 
to determine for itself the location, as well as the 
character and kind of depot that should be erected: 
but it was permissible, we think, for it to leave these 
matters of detail open to appellants, for the reason 
that these questions might be best determined by 
them/'’ 

The first points urged by the carriers were that the 
order of the Railroad Commission deprived them of their 
property without due process of law and denied to them 
the equal protection of the laws. Both points were over¬ 
ruled (pp. 194-5). 

In State v. St: Louis Southwestern Railway Co. et al. 
(Tex. Civ. App.), 199 S. W. 829, the same general issues 
were involved as in 165 S. W. 491, supra. After the Rail¬ 
road Commission of Texas made its order dividing the cost 
of the construction of a union passenger depot at Hillsboro 
between the three railroad companies affected, the railroad 
companies refused to obey the order. Judgment for the 
railroad companies was now reversed by the Court of Civil 
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Appeals, which itself entered judgment in favor of the 
state. The conclusions of law set forth in 165 S. W. 491 
were reaffirmed (p. 830). 

The principal contentions of the carriers in support of 
their claims under the Federal Constitution may be thus 
summarized: 

| • 

1. The carriers cannot lawfully be required to abandon 
any of their existing passenger facilities. 

2. The carriers cannot lawfully be required to acquire 
additional land by the exercise of the power of eminent 
domain. 

3. The carriers cannot lawfully be compelled to grant 
the use of any portion of their property to a rival rail¬ 
road. 

i 

4. No public authority can lawfully compel carriers to 

go to a new site within the same city and there erect a 

| 

union passenger depot. 

I 

Each of these points has been decided, on numerous 
occasions, against the contentions of the carriers. 

Without wearying the court by further quotations from 
union depot cases, we shall merely cite the union depot 
decisions on each of these four points. 

j 

(1) Abandonment of Existing Passenger Stations 

and Other Facilities. 

i 

j 

i 

The following decisions hold that an order for the con¬ 
struction of a union passenger depot, otherwise vali<i, does 
not lose its validity because it contemplates the abandon¬ 
ment by one or more railroads of their existing passenger 
stations and other passenger facilities. Practically every 
order for the construction of a union passenger depot in- 
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volves the abandonment of one or more existing passen¬ 
ger depots adequate for that railroad alone. 

Railroad Commission of Alabama v. Northern Ala¬ 
bama Ry. Co., 182 Ala. 357, 62 So. 749; 

Railroad Commission of Alabama v. Alabama 
Great Southern Ry. Co.. 185 Ala. 354, 362, 64 
So. 13. 16; 

Slate v. Jacksonville Terminal Co., 71 Fla. 295, 
331. 71 So. 474, 484; 

Mayor & Aldermen of Worcester v. Norwich and 
Worcester R. R. Co., 109 Mass. 103; 

Missouri, O. & G. Ry. Co. 7\ State, 29 Okl. 640, 
119 Pac. 117; 

Chicago , R. I. &r Pac. Ry. Co. v. State, 90 Okl. 173, 
217~ Pac. 147; 

State v. St. Louis Southwestern Ry. Co. (Tex. Civ. 
App.)J 165 S. W. 491, 199 S. W. 829. 930. 

(2) Acquisition of Additional Land by Eminent 

Domain Proceedings. 

The following decisions hold that the fact that compli¬ 
ance with an order for the construction of a union pas¬ 
senger depot will require a railroad to acquire additional 
property by the exercise of the power of eminent domain 
does not militate against the validity of the order. 

Railroad Commission of Alabama v. Northern Ala¬ 
bama Ry. Co., 182 Ala. 357, 62 So. 749; 

Railroad Commission of Alabama v. Alabama 
Great Southern Ry. Co., 185 Ala. 354, 361, 64 
So. 13, 15, 16; 

Mayor and Aldermen of Worcester v. Norwich 
and Worcester Railroad Co., 109 Mass. 103; 

Dewey v. Atlantic Coast Line, 142 N. C. 392, 55 
S. E. 292; 
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State v. St. Louis Southwestern Ry. Co, (Tex. 
Civ. App.), 165 S. W. 491, 498. 1991 S. W. 
829. 830. | 

i 

j 

On this point see, also, the following two cases, which 
are not union dej>ot cases: 

Wisconsin, Minnesota and Pacific Railroad v. Ja¬ 
cobson, 179 U. S. 287, 302, 45 L. Ed. lH 201; 

Denver & Rio Grande Railroad Co. v. City and 
County of Denver, 250 U. S. 241, 631 L. Ed. 
958. 


(3) Use of Property of Rival Railroad. 

The fact that compliance with an order for the con¬ 
struction of a union passenger depot will require a | railroad 
to acquire the right to use the property of a rival railroad 
will not make such order invalid. The public authorities 
may, under their police power, make such orders.; 

Railroad Commission of California v. Southern 
Pacific Company, 264 U. S. 331; j 

Mayor & Aldermen of Worcester v. Norwich & 
Worcester Rr. Co., 109 Mass. 103; | 

Missouri, O. & G. Ry. Co. v. State, 29 0kl. 640, 
119 Pac. 117; ’ | 

Chicago, R. I. & P. Ry. Co. v. State, 90 Okl. 173, 
217 Pac. 147; 

State v. St. Louis S. W. Ry. Co. (Tex. Civ. App.), 
165 S. W. 491, 498, 199 S. W. 829, 830. 


(4) Selection of New Site. 

The fact that the public authority selects for the union 

i 

passenger depot a new site on lands of third parties does 
not make the order invalid. Public authority has just as 
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much power to select as a site the lands of third parties as 
lands already in railroad ownership. 

Railroad Commission of Alabama v. Northern Ala¬ 
bama Railway Co.. 182 Ala. 357. 62 So. 749; 

Railroad Commission of Alabama v. Alabama 
Great Southern R. Co.. 185 Ala. 354. 64 So. 13; 

Dczvey z\ Atlantic Coast Line R. Co., 142 N. C. 
392. 55 S. E. 292. 

(5) Additional Authorities. 

In the following additional cases, the right of the public 
authorities to order the construction and operation of union 
passenger stations, where the facts showed such order to 
be reasonable, was upheld. 

State ex rel. Barton County v. Kansas City, Ft. 
S. & G. R. Co ., 32 Fed. 722; 

State ex rel. Railroad Commissioners v. Atlantic 
Coast Line R. Co.. 67 Fla. 441, 63 So. 729; 
Griffin v. Southern Ry. Co.. 150 N. C. 312, 64 
S. E. 16; 

Corporation Commission v. Seaboard Air Line Ry. 
Co., 161 N. C. 270, 76 S. E. 555; 

North Carolina Corporation Commission v. South¬ 
ern Ry. Co., 185 N. C. 435, 117 S. E. 563;’ 

Missouri. K. & T. Ry. Co. v. State. 38 Okl. 401, 
133 Pac. 35; 

Chicago, R. I. dr P. Ry. Co. v. State, 90 Okl. 173, 
217 Pac. 147. 

b. Union Depot Decision by Supreme Court of United 
States. 

The precise points now urged against the constitution¬ 
ality of an order made by the Interstate Commerce Com- 
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mission were made in full detail by the carriers urider the 
head of alleged violations of the Fourteenth Amendment 
to the Federal Constitution in the Los Angeles Union 
Depot Case before the Supreme Court of the United States 
(264 U. S. 331). 


It is the chief business of that tribunal to pass bn just 

such contentions. If it be true that bv reason iof anv 

* * 

provision of the P'ederal Constitution no public authority 

i 

has any power to order the construction of a union pas¬ 
senger station in Los Angeles under the circumstances 
here shown, the Supreme Court of the United States would 
undoubtedly have said so, whereupon the case would have 
been ended. 

The court, however, acted on the assumption that the 
appropriate public authority does have the power under 

I 

these circumstances to order the construction of a union 
passenger station and, accordingly,, addressed itself to the 
remaining question in the case, which was, in viewj of the 
Transportation Act of 1920, did the Railroad Commission 
of California have that power? 

Hence we add the decision of the Supreme Court of 
the United States in the Los Angeles Union Statidn Case 
to all the other union station decisions holding that there 
is no merit in the claims of the carriers under the Federal 
Constitution. 


c. The Cases Relied on by the Carriers Do NQt Sup - 
port Their Contentions. 

i 

The cases relied on by the carriers will be referred to 
by us in the order in which they are listed in their said 
memorandum of points and authorities, heretofore filed 
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by the carriers with the Supreme Court of the District 
of Columbia. 

In Atlantic Coast Line Railroad Co. v. North Carolina 
Corporation Commission . 206 U. S. 1, the Corporation 
Commission of North Carolina had made an order direct¬ 
ing two railroad companies to so rearrange their pas¬ 
senger train schedules as to restore a schedule connec¬ 
tion at Selma. The testimony showed that compliance 
with the Commission’s order would require the o|>eration 
of an additional passenger train by one of the carriers, 
with a daily operating loss. The Supreme Court of the 
United States sustained the order of the Corporation Com¬ 
mission on the ground, among others, that it is the duty 
of carriers “to make reasonable connections with other 
railroads, so as to promote the convenience of the travel¬ 
ing public” (p. 22). We do not understand how the car¬ 
riers can derive any comfort from this decision. 

In Stone v. Farmers Loan and Trust Company , 116 
U. S. 307, the trust company brought suit to enjoin the 
Railroad Commission of Mississippi from enforcing 
against the Mobile & Ohio Railroad Company the pro¬ 
visions of a Mississippi statute creating the Railroad Com¬ 
mission of Mississippi and authorizing the Commission to 
regulate freight and passenger rates in that state. The 
Supreme Court of the United States sustained the au¬ 
thority of the Mississippi Railroad Commission and re¬ 
versed a contrarv decision of the United States Circuit 

* 

Court. In other words, this was a rate case in which the 
Supreme Court of the United States sustained the public 
regulatory authority. We do not believe that the case is 
helpful to the carriers in the present proceeding. 
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In Atchison , Topeka & Santa Fe Ry. Co. v. Railroad 
Commission of California , 173 Cal. 577, the (Supreme 

i 

Court of California annulled an order of the Railroad 

| 

Commission of California directing - the Santa Fo to con¬ 
struct and operate a line of railroad between Oceanside 
in San Diego county and Temecula in Riverside county, 
California. The order could have been complied with 
either by constructing twelve miles of new railroad be¬ 
tween Fallbrook and Temecula or by an alternative line of 

thirtv-three miles of new construction between San Luis 
* 

Rey and Temecula. The court held that the California 
Commission's order, contemplating the construction of a 
new line of railroad a number of miles in length j into ter¬ 
ritory not theretofore served by the railroad , would require 
the dedication of the railroad's property to a new service 
(p. 582), and hence annulled the order. While conceding 
that a railroad company “may be compelled to furnish 
proper stations for the reception and discharge \ of pas¬ 
sengers and freight ” (p. 585), the court held that what 
was required by the California Commission’s order was 
that the Santa Fe '‘build a new line of road to tap Or supply 
a territorv which has not theretofore had the benefit of 
direct railroad service" (p. 586). These facts! are, of 
course, entirely different from the present situation in 
which it appears that for many years the carriers have 

i 

held themselves out as serving the City of Los j Angeles 
with adequate passenger service and where what is re¬ 
quested is merely a relocation within the same| general 
section of the same city of passenger depot facilities, for 
the purpose of rendering more adequately and satisfac¬ 
torily the very service which the carriers have for many 

i 

i 

i 

i 

i 
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years undertaken to give to the public. We are somewhat 
surprised that the carriers should seek to rely on this case. 

In Pacific Telephone and Telegraph Co. v. Eshleman, 
166 Cal. 640, the Supreme Court of California annulled an 
order of the Railroad Commission of California directing 
the Pacific Telephone and Telegraph Company to construct 
a physical connection between its lines and those of two 
independent telephone companies and to transmit telephone 
messages thereover. The court held that the Pacific Com¬ 
pany had never dedicated its property to such use by rival 
telephone companies and that for this reason the California 
Commission's order went beyond the police power and 
constituted a taking of property for which compensation 
must first be made. No such questions arise here. The 
carriers have dedicated their property to an adequate pas¬ 
senger service in the City of Los Angeles and hence are 
subject to regulation of that service in the public interest 
under the police power. 

As the facts show that the rendition of adequate pas¬ 
senger service and the construction of convenient passen¬ 
ger facilities within Los Angeles are clearly “within the 
use to which the property (of the carriers) has been dedi¬ 
cated" (166 Cal. 640, 677), the present proceedings come 
clearly within the rule established in the telephone case, 
which hence becomes authority for the City of Los Angeles 
and not for the carriers. 

Del Mar Water, Light and Power Co. v. Eshleman, 167 
Cal. 666, was not a railroad case at all. It was a case in 
which the plaintiff asked an order from the Railroad Com¬ 
mission of California to compel a water company to extend 
its water distributing system into a territory which the 
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court found the water company had not theretofore served 
or held itself out as ready or willing to serve. For that 
reason, the California Commission’s order was annulled. 

i 

In Hollywood Chamber of Commerce v. Railroad Com¬ 
mission of California, 192 Cal. 307, the case next cited by 
the carriers, the petitioner sought by writ of mandate to 

j 

compel the Railroad Commission of California to hear and 
determine a complaint in which the California Comfnission 
was asked to direct the Los Angeles Railway Corporation 
to construct ten and one-half miles of double track iiailroad 
into Hollywood— a territory which the railway corporation 
had never undertaken to serve. Under well established 
principles, the court, of course, denied the writ. The case 
is on all fours with the case of Atchison, Topeka & Santa 
Fe Ry. Co. v. Railroad Commission of California, 173 
Cal. 577, and, like it, has no application to the facts of the 

i 

present proceedings. j 

The carriers next rely on a separate, concurring opinion 
of Chief Justice Shaw in Atchison, Topeka & Santa Fe 
Railway Co. v. Railroad Commission of California, 190 
Cal. 214, 228, in which he said that it is beyond th^ power 
of the Interstate Commerce Commission as well as of the 
Railroad Commission of California to direct the construc¬ 
tion of a union passenger depot in Los Angeles, j for the 
reason that it would be necessary for the carriers to ac¬ 
quire new land for such depot and to build tracks!thereto. 
In other words. Chief Justice Shaw held that on such facts 
all public authorities are helpless. This personal view, we 
respectfully submit, was not the law when the chiejf justice 
wrote his concurring opinion, never has been the law, and 
is not the law now. 
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We invite attention to the following matters in connec¬ 
tion with Chief Justice Shaw’s separate opinion: 

1. None of the other six justices concurred in the views 
of Chief Justice Shaw: 

2. The language used by him does not have the force 
of decision: 

3. No other decision by the Supreme Court of Cali¬ 
fornia or anv other court, so far as we have been able to 
ascertain, supports the view of Chief Justice Shaw; and 

4. The union depot cases decided in the various states 
of this Union are all at variance with the individual and 
personal views expressed by Chief Justice Shaw. We 
assume that the chief justice expressed his views without 
having before him any of the many union passenger depot 
cases which have passed squarely on the matters on which 
the chief justice commented and adversely to his views. 

Finally, the cases of Oregon-Washing ton Railroad and 
Navigation Co. v. Fairchild, 224 U. S. 510, and Pennsyl¬ 
vania Coal Company v. Mahon, 260 U. S. 393, were not 
union depot cases and we find nothing therein helpful to 
the carriers. 

In leaving this branch of the subject, we invite attention 
to the fact that this same contention of violation of federal 
constitutional rights was made at great length by these 
same carriers in the Los Angeles Union Station Case be¬ 
fore the Supreme Court of the United States, but that that 
tribunal did not consider the contention to merit any con¬ 
sideration and passed on to the question of which public 
authority has the power to compel these carriers to con¬ 
struct and operate a union passenger station in Los An¬ 
geles. The court assumed and decided that an order di- 
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i 
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recting these carriers to construct a union passenger sta¬ 
tion on the Plaza site in Los Angeles would not do! violence 
to any rights of these carriers under the Federal Constitu¬ 
tion and was interested only in determining the respective 

I 

authority of the Interstate Commerce Commission and of 
the California Railroad Commission to direct that such 

I 

depot be constructed. 

I 

d. The Arguments of the Carriers on Questions of 
‘'Policy and Management" Are Unsound. 


The next point urged by the carriers is that thk matter 
of the construction of a union passenger station is a ques¬ 
tion of “ policy and management” which can be answered 
solely by the carriers and that no public authority I has any 
jurisdiction in the matter. 

Whenever the carriers desire to escape regulatioh in any 
particular, they always urge that the particular Question 
is one of "policy and management'' to be determined by 
their board of directors. Thev have made this contention 

* i 

in rate matters, service matters, matters relating to the 
issue of securities, and, in fact, at one time or Another, 
with reference to every matter affecting their relationship 
to the traveling and shipping public. 


The argument is the same, in another form of words, as 
the argument with reference to the rights of the | carriers 
under the Fifth Amendment or the Fourteenth Amend- 

I 

ment to the Federal Constitution. The authorities relied 
on by the carriers under this head are substantially the 
same as those on which they rely in connection with their 
earlier argument on the Fifth Amendment. 
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The same argument was made, without effect, to the 
Supreme Court of the United States in the Los Angeles 
Union Station Case. 

As tar as we can ascertain, no court in any union pas¬ 
senger station case has ever sustained this contention of 
the carriers, while, on the other hand, the argument has 
been ruled against in every union station case in which it 
has been presented. 

We do not consider it necessary to devote any further 
time to this contention. 

We are not impressed by the argument of the carriers 
that they can block the public authorities by refusing to 
make application to the City of Los Angeles for franchises 
or permits authorizing the use of certain new or additional 
public street areas in connection with the construction of a 
union passenger station in the Plaza area. If the carriers 
can be directed to use the power of eminent domain to ac¬ 
quire such additional land as they may need in connection 
with the union passenger station project (as we have al¬ 
ready hereinbefore shown is undoubtedly the law) we know 
of no reason why they cannot likewise be directed, if neces¬ 
sary, to make application for the necessary franchises. It 
would seem to be ridiculous if the carriers could block a 
great project convenient and necessary in the public in¬ 
terest by merely “sitting tight” and refusing to make a 
routine application for a franchise which the city authori¬ 
ties are entirely willing to grant. 

The conclusive answer to this contention is that the City 
Council of Los Angeles has already placed itself on record 
formally as willing to grant whatever franchises or permits 
may be necessary in order to enable the carriers to make 
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effective such plan for the construction of a union passen¬ 
ger station in Los Angeles as may be ordered by the Inter¬ 
state Commerce Commission. The situation is tjius set 
forth in paragraph XVII of the petition for the writ 
[R. 25]: | 

“That the City of Los Angeles, by formal resolu¬ 
tion of its Citv Council now in full force and effect, 

* 

stands ready to grant such franchises or permits and 
to enact such ordinances for the opening or closing of 
all such public street areas as may be necessary to 
make fully effective the said order for which it prays 
in said Docket No. 14,778 before the Interstate Com¬ 
merce Commission.” I 


VII. ! 

j 

Conclusion. 

i 

On the merits . the Interstate Commerce Commission has 

! 

already twice ruled in favor of the City of Los Angeles. 
The Commission has made all findings of fact and issued 
all certificates requested by the City and stated by the 
Supreme Court to be necessary in connection wdth the 

i 

union passenger station project. 

On the law , we submit, very respectfully, that the Inter¬ 
state Commerce Commission has full power and authority 
to issue the final order for which the City of Los Angeles 
is asking, directing the carriers to construct, maintain and 
operate a union passenger station in the City of Los An¬ 
geles in substantial compliance with the plan outlined in 
Railroad Commission’s Exhibit 4B. [R. opposite p. 128.] 

We are satisfied that the Interstate Commerce Commis- 

i 

sion has the jurisdiction to consider the evidence j bearing 
on said issue of law and ask that the judgment! of the 
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Supreme Court of the District of Columbia dismissing- our 
petition herein be reversed with instructions to issue the 
writ as prayed for. 

Dated at Los Angeles, California, thi s .day of No¬ 

vember, 1928. 


, Jess E. Stephens, 

City Attorney . City of Los Angeles , 

City Hall, Los Angeles. 
Max THelen, 

Special Counsel for Appellant, 
Balfour Building, San Francisco, Cal. 

Edwin C. Blanchard, 
Associate Counsel for Appellant, 

404 Southern Building, Washington, D. C. 



—1— 


APPENDIX NO. 1. 


Citations of the Various Los Angeles Union Station 

Decisions. 

| 

1. First Decision of California Railroad Commis¬ 
sion : 

Los Angeles Union Depot Case . Vol. 20, Opinions 
and Orders of the Railroad Commission bf Cali¬ 
fornia, p. 937—December 6, 1921. 

i 

2. Decision of Supreme Court of California!: 

i 

Atehison, Topeka & Santa Fe Ry. Co. v. Railroad 
Commission of California, 190 Cal. 214—Decem¬ 
ber 19, 1922. | 

i 

! 

3. Decision of Supreme Court of United States: 

Railroad Commission of California v. Southern 
Pacifie Company , 264 U. S. 331—April 7, 1924. 

4. First Decision of Interstate Commerce Com¬ 
mission : 

i 

i 

City of Los Angeles v. Los Angeles & Sdlt Lake 
Railroad Company et al. (Los Angeles Passen¬ 
ger Terminal Cases), 100 I. C. C. 421—hjuly 6, 

1925. | 

| 

5. Second Decision of Railroad Commission of 
California: 

Los Angeles Union Station Case , Vol. 30, Opinions 
and Orders of the Railroad Commission of Cali¬ 
fornia, p. 151—July 8, 1927. 

! 

6. Second Decision of Interstate Commerce Com¬ 
mission : 

! 

City of Los Angeles v. Los Angeles & Salt Lake 
Railroad Company et al. (Los Angeles Passenger 
Terminal Cases), 142 I. C. C. 489—May 8, 1928- 

i 





APPENDIX NO. 2. 


Various Provisions of Interstate Commerce Act, as 

Amended. 

Section 1, paragraph (3): 

“The term ‘railroad’ as used in this Act shall include 
all bridges, car floats, lighters, and ferries used by or 
operated in connection with any railroad, and also all 
the road in use by any common carrier operating a 
railroad, whether owned or operated under a contract, 
agreement, or lease, and also all switches, spurs, 
tracks, terminals, and terminal facilities of every kind 
used or necessary in the transportation of the persons 
or property designated herein, including all freight 
depots, yards, and grounds, used or necessary in the 
transportation or delivery of any such property." 

Section 1, paragraph ( 15 ): 

“Whenever the Commission is of opinion that 
shortage of equipment, congestion of traffic, or other 
emergency requiring immediate action exists in any 
section of the country, the Commission shall have, 
and it is hereby given, authority, either upon com¬ 
plaint or upon its own initiative without complaint, at 
once, if it so orders, without answer or other formal 
pleading by the interested carrier or carriers, and 
with or without notice, hearing, or the making or 
filing of a report, according as the Commission may 
determine * * * (c) to require such joint or com¬ 

mon use of terminals, including main-line track or 
tracks for a reasonable distance outside of such ter¬ 
minals, as in its opinion will best meet the emergency 
and serve the public interest, and upon such terms as 
between the carriers as they may agree upon, or, in 
the event of' their disagreement, as the Commission 
may after subsequent hearing find to be just and 
reasonable. * * *” 
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i 

i 


Section 1, paragraph (17), proviso: 

“ Provided, however , that nothing in this Aict shall 
impair or affect the right of a state, in the exercise 
of its police power, to require just and reasonable 
freight and passenger service for intrastate business, 
except in so far as such requirement is inconsistent 
with any lawful order of the Commission madb under 
the provisions of this Act.” 


i 

i 

Section 1, paragraphs ( 18-22): 


“(18) After ninety days after this paragraph 
takes effect no carrier by railroad subject to this Act 
shall undertake the extension of its line of railroad, 
or the construction of a new line of railroad, lor shall 
acquire or operate any line of railroad, or extension 
thereof, or shall engage in transportation under this 
Act, over or by means of such additional or extended 
line of railroad, unless and until there shall first have 
been obtained from the Commission a certificate that 
the present or future public convenience and necessity 
require or will require the construction, or operation, 
or construction and operation, of such additional or 
extended line of railroad, and no carrier by railroad 
subject to this Act shall abandon all or any portion of 
a line of railroad, or the operation thereof, unless and 
until there shall first have been obtained from the 
Commission a certificate that the present ot future 
public convenience and necessity permit of suqh aban¬ 
donment. I 


“(19) The application for and issuance of any 
such certificate shall be under such rules and regula¬ 
tions as to hearings and other matters as the Commis- 
sion may from time to time prescribe, and the provi¬ 
sions of this Act shall apply to all such proceedings. 
Upon receipt of any application for such certificate 
the Commission shall cause notice thereof to be given 
to and a copy filed with the governor of each; state in 
which such additional or extended line of railroad is 
proposed to be constructed or operated, or all or any 
portion of a line of railroad, or the operation thereof. 
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is proposed to be abandoned, with the right to be 
heard as hereinafter provided with respect to the 
hearing of complaints or the issuance of securities; 
and said notice shall also be published for three con¬ 
secutive weeks in some newspaper of general circula¬ 
tion in each county in or through which said line of 
railroad is constructed or operates. 

“(20) The Commission shall have power to issue 
such certificate as prayed for, or to refuse to issue it, 
or to issue id for a portion or portions of a line of 
railroad, or extension thereof, described in the appli¬ 
cation, or for the partial exercise only of such right or 
privilege, and may attach to the issuance of the cer¬ 
tificate such terms and conditions as in its judgment 
the public convenience and necessity may require. 
From and after issuance of such certificate, and not 
before, the carrier by railroad may, without securing 
approval other than such certificate, comply with the 
terms and conditions contained in or attached to the 
issuance of such certificate and proceed with the con¬ 
struction, operation, or abandonment covered thereby. 
Any construction, operation, or abandonment contrary 
to the provisions of this paragraph or of paragraph 
(18) or (19) of this section may be enjoined by any 
court of competent jurisdiction at the suit of the 
United States, the Commission, any commission or 
regulating body of the state or states affected, or any 
party in interest; and any carrier which, or any direc¬ 
tor, officer, receiver, operating trustee, lessee, agent, 
or person, acting for or employed by such carrier, who 
knowingly authorizes, consents to, or permits any 
violation of the provisions of this paragraph or of 
paragraph (18) of this section, shall upon conviction 
thereof be punished by a fine of not more than $5,000 
or by imprisonment for not more than three years, or 
both. 

“(21) The Commission may, after hearing, in a 
proceeding upon complaint or upon its own initiative 
without complaint, authorize or require by order any 
carrier by railroad subject to this Act, party to such 
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proceeding, to provide itself with safe and adequate 
facilities for performing as a common carrier!its car 
service as that term is used in this Act, and to extend 
its line or lines: Provided , that no such authorization 
or order shall be made unless the Commission finds, 
as to such extension, that it is reasonably required in 
the interest of public convenience and necessity, or as 
to such extension or facilities that the expense in¬ 
volved therein will not impair the ability of the carrier 
to perform its duty to the public. Any carrier (subject 
to this act which refuses or neglects to comply with 
any order of the Commission made in pursuance of 
this paragraph shall be liable to a penalty of $100 for 
each day during which such refusal or negldct con¬ 
tinues, which shall accrue to the United States and 
may be recovered in a civil action brought by the 
United States. 

I 

“(22) The authority of the Commission conferred 
by paragraphs (18) to (21), both inclusive, shall not 
extend to the construction or abandonment bf spur, 
industrial, team, switching or side tracks, located or 
to be located wholly within one state, or of! street, 
suburban, or interurban electric railways, which are 
not operated as a part or parts of a general steam 
railroad system of transportation/’ 


Section 3, paragraph (3): 

i 

“(3) All carriers, engaged in the transportation 
of passengers or property, subject to the provisions of 
this Act, shall, according to their respective powers, 
afford all reasonable, proper, and equal facilities for 
the interchange of traffic between their respective 
lines, and for the receiving, forwarding, and [deliver¬ 
ing of passengers or property to and from their sev¬ 
eral lines and those connecting therewith, and shall 
not discriminate in their rates, fares, and charges be¬ 
tween such connecting lines, or unduly prejudice any 
such connecting line in the distribution of traffic that 
is not specifically routed by the shipper.” 


i 

i 
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Section 3, paragraph (4 ): 

“(4) If the Commission finds it to be in the public 
interest and to be practicable, without substantially im¬ 
pairing the ability of a carrier owning or entitled to the 
enjoyment of terminal facilities to handle its own busi¬ 
ness, it shall have power to require the use of any such 
terminal facilities, including main-line track or tracks 
for a reasonable distance outside of such terminal, of any 
carrier, bv another carrier or other carriers on such terms 

a/ 

and for such compensation as the carriers affected may 
agree upon, or. in the event of a failure to agree, as the 
Commission may fix as just and reasonable for the use 
so required, to be ascertained on the principle controlling 
compensation in condemnation proceedings. Such com¬ 
pensation shall be paid or adequately secured before the 
enjoyment of the use may be commenced. If under this 
paragraph the use of such terminal facilities of any car¬ 
rier is required to be given to another carrier or other 
carriers, and the carrier whose terminal facilities are re¬ 
quired to be so used is not satisfied with the terms fixed 
for such use, or if the amount of compensation so fixed is 
not duly and promptly paid, the carrier whose terminal 
facilities have thus been required to be given to another 
carrier or other carriers shall be entitled to recover, by 
suit or action against such other carrier or carriers, 
proper damages for any injuries sustained by it as the 
result of compliance with such requirement, or just com¬ 
pensation for such use, or both, as the same may be.” 

Section 12: 

“* * * and the Commission is herebv authorized 

j 

and required to execute and enforce the provisions of this 
Act; * * *.” 


APPENDIX NO. 3. 


Findings of Fact of Interstate Commerce Conbmission. 

“1. That the present and future public convenience 
and necessity permit the abandonment of operation of all 
passenger and freight train service, except .industrial 
freight-switching service, on the main line of tfie South¬ 
ern Pacific on Alameda street from College street to East 
Fifteenth street, inclusive, in the city of Los| Angeles, 
Calif. 

i 

“2. That neither the present nor future ppblic con¬ 
venience and necessity require or will require | the con¬ 
struction or extension by applicants of new oir existing 
main lines of railroad in the city of Los Angeles, Calif., 
as described in the application in Finance Dbcket No. 
3569. 


“3. That the present and future public convenience 
and necessity require and will require (a) the !extension 
by defendants of their respective main lines of steam 
railroad in the city of Los Angeles, Calif., so as to reach 
and properly serve any union passenger station and termi¬ 
nal within that portion of said city bounded j by Com¬ 
mercial street, North Main street, Redondo s'treet, Al¬ 
hambra avenue, and the Los Angeles River, wfhich they 
or any of them may construct and establish in accordance 
with a lawful order of the Railroad Commission of Cali¬ 
fornia, and (b) the extension of their respective main 
lines so as properly to provide for the rearrangement of 
passenger and freight routes incidental to the Convenient 
and proper operation of such union passenger station and 
terminal. 


“4. That the extensions referred to in the preceding- 
paragraph are reasonably required in the interest of the 
public convenience and necessity, and that the expense 
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involved therein will not impair the ability of defendants to 
perform their respective duties to the public. 

“5. That, in addition to the abandonment of service 
on Alameda street as above authorized, the present and 
future public convenience and necessity permit the aban¬ 
donment by defendants of such portions of their respec¬ 
tive main lines of' steam railroad in the citv of Los An- 

* 

geles, Calif., or of the operation of all or any portion of 
the present interstate train service thereon as may be in¬ 
cidental to the rearrangement of passenger and freight 
routes, of tracks, and of terminal facilities, made neces¬ 
sary or proper in connection with the construction and 
establishment by defendants, in accordance with a lawful 
order of the Railroad Commission of California, of a 
union passenger station and terminal within that portion 
of said city described in paragraph 3 above. 

“ 6 . That the use bv anv defendant steam carriers of 
so much of the terminal main-line track or tracks of any 
of the other defendant steam carriers in the city of Los 
Angeles, Calif., as may be incidental, and necessary or 
convenient, to the proper operation of any such union 
passenger station and terminal as defendants or any of 
them, in accordance with a lawful order of the Railroad 
Commission of California, may construct and establish 
in that portion of said city described in paragraph 3 
above, is in the public interest and is practicable, without 
substantially impairing the ability of the carrier or car¬ 
riers owning or entitled to the enjoyment of such track 
or tracks to handle its or their own business. 

“7That the present and future public convenience 
and necessity require and will require the construction by 
defendants, Southern Pacific Company, The Atchison, 
Topeka & Santa Fe Railway Company and the Los An¬ 
geles and Salt Lake Railroad Company, and each of them 
of a union passenger station within that portion of the 
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City of Los Angeles described in paragraph thiiee (3) 
above, together with such tracks, connections, and all 
other terminal facilities and additions, improvements or 
changes in the existing railroad facilities of said defend¬ 
ants as may be reasonably necessary, convenient or inci¬ 
dental to the use of said union passenger station, j 

i 

i 

“8. That, in our opinion, an adequate union passenger 
station can be constructed within the said described por¬ 
tion of said city at a cost of approximately ten millions 
of dollars, in substantial compliance with the plan out¬ 
lined in Commission’s Exhibit No. 4-b herein, which said 
plan is hereby found to be in all essential respects! similar 
to that certain plan for a union passenger station 1 in said 
area considered by the Interstate Commerce Contmission 
to be in the public interest in its order and decision of 
July 6, 1925, in its Docket No. 14,778, to which reference 
has been made hereinabove. | 

i 

“9. That said plan for a union passenger station in 
said portion of said city, in our opinion, is and Would be 
in the public interest and that its construction is prac¬ 
ticable, without, in our opinion, impairing the ability of 
these carriers to perform their respective duties to the 
public. ! 

i 

“10. That said construction ought reasonably to be 
made.” 

j 

I 

i 

i 

Note: The first 6 of the above findings are found ih 100 
I. C. C. 421, 459-60. The last 4 are findings added by 
the Railroad Commission of California (Volume 30, 
Opinions and Orders of the Railroad Commission of 
California, pages 151, 161) and found by the Interstate 
Commerce Commission to have “sufficient support in the 
record” (142 I. C. C. 489, 496). 


i 

i 
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APPENDIX NO. 4. 


Certificates Issued by Interstate Commerce Com¬ 
mission. 

It is hereby certified . That the present and future pub¬ 
lic convenience and necessity (1) require the construction 
by the Los Angeles & Salt Lake Railroad Company, the 
Southern Pacific Company, and the Atchison, Topeka & 
Santa Fe Railway Company of extensions of their re¬ 
spective main lines of railroad in the city of Los Angeles, 
Calif., so as to reach and serve a union passenger station 
and terminal which they may construct in the Plaza dis¬ 
trict, pursuant to the order of the Railroad Commission 
of the state of California to that effect: (2) require the 

construction of the necessary extensions of their main 

* 

lines, and permit the abandonment of such other portions 
of their main lines, as may be necessary to provide for 
the rearrangement of passenger and freight routes in¬ 
cidental to the convenient and proper operation of such 
union passenger station and terminal; (3) permit the 
abandonment of operation of all passenger and freight- 
train service, except industrial freight-switching service, 
on the main line of the Southern Pacific on Alameda 
street from College street to East Fifteenth street, inclu¬ 
sive, in the city of Los Angeles, Calif.; and (4) require 

the use bv anv defendant steam carriers of so much of 

-- 

the terminal main-line track or tracks of any of the other 
defendant steam carriers in the city of Los Angeles, 
California, as may be incidental, and necessary or con¬ 
venient, to the proper operation of such union passenger 
station and terminal. 

Note: These certificates are a part of the “Certificate and 
Order” issued by the Interstate Commerce Commission 
in its second decision in the Los Angeles Passenger Ter¬ 
minal Case (142 I. C. C. 489—May 8, 1928). (See also 
Exhibit E to Petition for Writ, R. 146-7.) 


I 

i 
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APPENDIX NO. 5. 


Map and Plan. 

A map showing the pertinent “railroad and industrial 
district of Los Angeles” precedes page 1 of Exhibit A 

i 

attached to the petition for the writ and will tie found 
opposite page 28 of the printed Record. 


The plan for the “union passenger terminal at the 
Plaza” identified as “C. R. C. Exhibit 4 B” appears at 
the end of Exhibit E attached to the petition for jthe writ 

j 

and will be found opposite page 128 of the printed Record. 


i 


i 


i 


i 

! 

i 

i 


i 


i 
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BRIEF OF INTERSTATE COMMERCE COMMISSION j 

i 

STATEMENT 

j 

By the petition in this proceeding the appellant 
sought from the Supreme Court of the District of 
Columbia a writ of mandamus compelling this 
Commission to consider the evidence in certain pro¬ 
ceedings before it for the purpose of determining 
whether it should issue an order requiring certain 
railroads to build and use a union passenger station 
in the City of Los Angeles, California. 

The controversy had its inception in a proceeding 
instituted with the Railroad Commission of Califor¬ 
nia by certain civic bodies of the City of Los 

(i) 


i 
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Angeles against the Southern Pacific Company, the 
Atchison. Topeka & Santa Fe Railway Company, 
and Los Angeles & Salt Lake Railroad Company, 
hereinafter called the Southern Pacific, Santa Fe, 
and Salt Lake, respectively. (Rec. 51.) In that 
proceeding the State commission ordered those car¬ 
riers to acquire sufficient land within what is known 
as the Plaza area in said city for a union passenger 
station and terminal, to submit plans therefor, and, 
upon their approval by that commission, to proceed 
with the construction of the station. (Rec. 51-52.) 
The carriers took this order by writs of review to 
the Supreme Court of California and that court, in 
A . T. <£* S . F. Ry. v. Railroad Commission, 190 Cal. 
214, held that the Transportation Act, 1920, had 
vested authority over the matter of union terminal 
depot facilities of interstate carriers in this Com¬ 
mission, divesting the State commission of the 
jurisdiction which it had sought to exercise. (Rec- 
52.) Upon petition of the State commission the 
Supreme Court of the United States granted writs 
of certiorari in respect of this decision and mean¬ 
while the City filed complaint with this Commission 
in Docket No. 14773, City of Los Angeles v. L. A. 
& S. L. R. Co. et at., asking in substance that said 
carriers be required to construct a union passenger 
station within the Plaza area, to acquire the land 
necessary therefor, to abandon passenger and 
freight operations except local freight switching on 
Alameda Street, and to make such extensions or 
abandonments of lines and to arrange for such joint 
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or other use of existing facilities as might be neces¬ 
sary or incidental to the establishment of the union 
station. (Rec. 50.) 

On April 7, 1924, the Supreme Court of the 
United States rendered its decision in the abdve- 
mentioned certiorari proceeding, Railroad Coyim. 
of Calif, v. Southern Pac. Co., 264 U. S. 331. That 

i 

decision will be fully discussed later, and for the 
moment it is enough to say that the gist thereof is 
to the effect that, before the carriers themselves 
could undertake, or could be required by the State 
commission to undertake, the building of such a 
union passenger station this Commission must have 
acted under paragraphs (18) to (21) of section 402 
of the Transportation Act, 1920 (Section 1 (18)- 
(21) of the Interstate Commerce Act, as amended 
by said Transportation Act). (Rec. 53.) Those 
paragraphs provide that this Commission’s author¬ 
ity must first be obtained before extensions or new 
construction of lines is undertaken or before! old 
lines are abandoned and that the Commission may 
grant such authority only after finding that j the 
same are required by the public convenience and 
necessity and that the expense involved will notj im¬ 
pair the carrier’s ability to perform its duty td the 
public. The only mandatory action by the Com¬ 
mission provided for thereunder is that contained 
in paragraph (21) to the effect that the Commission 
may authorize or order a carrier “to provide itself 
with safe and adequate facilities for performing as 
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a common carrier its car service as that term is used 
in this Act, and to extend its line or lines.” “Car 
service” as defined in the Act relates only to the 
use, control, etc., of locomotives, cars, and other 
vehicles “used in the transportation of property 
(Sect. 1 (10)), so that it may not even be urged that 
the authority to order a carrier to provide itself 
with adequate facilities for performing its car serv¬ 
ice should be broadlv construed to confer author- 
ity to order the building of a union passenger sta¬ 
tion. 

After the rendering of the above decision the 
proceeding instituted before this Commission by 
the City of Los Angeles was heard. With it were 
consolidated an application by the Southern Pacific 
for authority to abandon certain main-line track 
and the operation of passenger and freight train 
service (except freight-switching service) on 
Alameda Street and an application by the Southern 
Pacific and the Salt Lake for authority to construct 
new, and to extend existing, lines so as to permit 
the joint use by said railroads of the Southern 
Pacific’s existing passenger station. The State 
commission appeared in support of the complaint 
filed by the City, and with the City intervened in 
opposition to the applications of said railroads. 
(Rec. 50-51.) This Commission, in its report 
rendered in said proceeding, held that it was not 
empowered “to require carriers to construct union- 
passenger stations under conditions such as are 
here present.” (Rec. 54.) However, in line 
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with the Supreme Court’s interpretation of its au¬ 
thority, it made findings to the effect that public 
convenience and necessity permitted the abandon¬ 
ment of train service asked for on Alameda Street, 
and required such extensions and abandonments of 
lines and joint use of existing facilities as would be 
necessary in connection with the establishment of 
any union-passenger station built in accordance 
with a lawful order of the State commission | and 
that the expense involved would not impair the 
carriers’ ability to perform their duties tq the 
public. The report further found that the! au¬ 
thority asked for by the Southern Pacific and j Salt 
Lake to extend their lines so as to permit the joint 
use of the Southern Pacific’s station was not war¬ 
ranted. (Rec. 87-89.) The Commission issued no 
certificates at that time because the condition of the 
record did not warrant such action and it reserved 
jurisdiction to alter its findings in the event! that 
the plan for a station, as finally evolved, should be 
materially different from that “as here considered 
to be in the public interest.” (Rec. 89.) There¬ 
after the State commission reopened its proceeding 
and, after further hearing, rendered a decision 
making the same findings as this Commission and 
in addition findings to the effect that public con¬ 
venience and necessity required the construction 
of a union-passenger station within the Plaza area, 
which, in its opinion, could be done at a cost of 
$10,000,000 in substantial compliance with a plan 
prescribed by it, shown as part of Exhibit “<p” of 








the petition herein. (Rec. 17-18.) The State com¬ 
mission issued its order for the carrying out of its 
findings. That order, however, was to become 
effective only after the issuance of an order by this 
Commission, not only authorizing the extensions 
and abandonments of tracks involved, but likewise 
authorizing the construction of the union-passenger 
station. (Rec. 19.) 

The City of Los Angeles and the State commis¬ 
sion thereupon filed petitions with this Commission 
asking that certificates be issued in accordance with 
the findings theretofore made and, further, for an 
order requiring the carriers to construct and oper¬ 
ate a union passenger station in compliance with the 
said plan of the State commission. (Rec. 19.) 
After further hearing the Commission reaffirmed 
its findings theretofore made and issued certificates 

in conformity therewith. Likewise it adhered to 

•/ 

the conclusions expressed in its earlier report that 
it was without authority “to require the construc¬ 
tion of a union passenger station of the character 
sought by the complaint” (Rec. 139) and it, accord¬ 
ingly, refused to issue an order for the construction 
thereof. 

Rule to show cause issued out of the Supreme 
Court of the District on July 12,1928. (Rec. 149.) 
On August 4,1928, the Commission filed its answer 
(Rec. 150), to which a demurrer was thereafter filed 
by appellant (Rec. 156). On October 10,1928, said 
Supreme Court of the District entered judgment 
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overruling the demurrer and dismissing the peti¬ 
tion. (Rec. 158.) From said judgment appellant 
took an appeal, assigning as error the action of the 
lower court in overruling the demurrer and dismiss¬ 
ing the petition and in holding that the Commission 
does not have jurisdiction to require the carriers 
above mentioned to construct, maintain, and oper¬ 
ate a union passenger station as prayed for by the 

i 

City of Los Angeles in its complaint before said 

i 

Commission. (Rec. 159.) 

THE STATUTES 

The appellant sets forth in paragraph XVI; of 
the petition the provisions of the Act which it con¬ 
siders clothes the Commission with the authority 
to require the construction of union passenger sta¬ 
tions. They are paragraphs (3) and (4) of sec¬ 
tion 3, paragraph (21) of section 1, and a part of 
section 12. These provisions are set forth bejow 
together with paragraphs (18)-(20) and (22), 
which are likewise material to an understanding of 
the case. 

Section 3 (3) and (4) read as follows: j 

(3) All carriers, engaged in the transpor¬ 
tation of passengers or property, subject to 
the provisions of this Act, shall, according 
to their respective powers, afford all reason¬ 
able, proper, and equal facilities for the in¬ 
terchange of traffic between their respective 
lines, and for the receiving, forwarding, and 
delivering of passengers or property to and 

from their several lines and those connect- 

26623—28—2 
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ing therewith, and shall not discriminate 
in their rates, fares, and charges between 
such connecting lines, or unduly prejudice 
any such connecting line in the distribution 
of traffic that is not specifically routed by the 
shipper. 

(4) If the Commisison finds it to be in the 
public interest and to be practicable, without 
substantially impairing the ability of a car¬ 
rier owning or entitled to the enjoyment of 
terminal facilities to handle its own business, 
it shall have power to require the use of any 
such terminal facilities, including main-line 
track or tracks for a reasonable distance out¬ 
side of such terminal, of any carrier, by 
another carrier or other carriers, on such 
terms and for such compensation as the car¬ 
riers affected may agree upon, or, in the 
event of a failure to agree, as the Commis¬ 
sion may fix as just and reasonable for the 
use So required, to be ascertained on the 
principle controlling compensation in con¬ 
demnation proceedings. Such compensa¬ 
tion shall be paid or adequately secured be¬ 
fore the enjoyment of the use may be com¬ 
menced. If under this paragraph the use of 
such terminal facilities of any carrier is 
required to be given to another carrier or 
other carriers, and the carrier .whose termi¬ 
nal facilities are required to be so used is not 
satisfied with the terms fixed for such use, or 
if the amount of compensation so fixed is not 
duly and promptly paid, the carrier whose 
terminal facilities have thus been required to 
be given to another carrier or other carriers 
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shall be entitled to recover, by suit or action 
against such other carrier or carriers, proper 
damages for any injuries sustained by it as 
the result of compliance with such require¬ 
ment, or just compensation for such us0, or 
both, as the case may be. 

Section l(18)-(22) of the Act read as followjs: 

(18) After ninety days after this para¬ 
graph takes effect no carrier by railroad 
subject to this Act shall undertake the exten¬ 
sion of its line of railroad, or the construc¬ 
tion of a new line of railroad, or shall acquire 
or operate any line of railroad, or extension 
thereof, or shall engage in transportation 
under this Act over or by means of such ad¬ 
ditional or extended line of railroad, unless 
and until there shall first have been obtained 
from the Commission a certificate thatj the 
present or future public convenience and ne¬ 
cessity require or will require the construc¬ 
tion, or operation, or construction and opera¬ 
tion, of such additional or extended line of 
railroad, and no carrier by railroad subject 
to this Act shall abandon all or any portion 
of a line of railroad, or the operation thereof, 
unless and until there shall first have been 
obtained from the Commission a certificate 
that the present or future public convenience 
and necessity permit of such abandonment. 

(19) The application for and issuance of 
any such certificate shall be under such rules 
and regulations as to hearings and other- 
matters as the Commission may from time to 
time prescribe, and the provisions of this 
Act shall apply to all such proceedings- 
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Upon receipt of any application for such cer¬ 
tificate the Commission shall cause notice 
thereof to be given to and a copy filed with 
the governor of each State in which such ad¬ 
ditional or extended line of railroad is 
proposed to be constructed or operated, 
or all or any portion of a line of rail¬ 
road, or the operation thereof, is proposed 
to be abandoned, with the right to be 
heard as hereinafter provided with respect 
to the hearing of complaints or the is¬ 
suance of securities; and said notice shall 
also be published for three consecutive 
weeks in some newspaper of general circula¬ 
tion in each county in or through which said 
line of railroad is constructed or operates. 

(20) The Commission shall have power to 
issue such certificate as prayed for, or to re¬ 
fuse to issue it, or to issue it for a portion 
or portions of a line of railroad, or extension 
thereof, described in the application, or for 
the partial exercise only of such right or 
privilege, and may attach to the issuance of 
the certificate such terms and conditions as 
in its judgment the public convenience and 
necessity may require. From and after is¬ 
suance of such certificate, and not before, 
the carrier by railroad may, without secur¬ 
ing approval other than such certificate, com¬ 
ply with the terms and conditions contained 
in or attached to the issuance of such certifi¬ 
cate and proceed with the construction, opera¬ 
tion, or abandonment covered thereby. Any 
construction, operation, or abandonment con¬ 
trary to the provisions of this paragraph or 
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of paragraph (18) or (19) of this section 
may be enjoined by any court of competent 
jurisdiction at the suit of the United States, 
the Commission, any commission or regulat¬ 
ing body of the State or States affected, or 
any party in interest; and any carrier which, 
or any director, officer, receiver, operating 
trustee, lessee, agent, or person, acting f<jr or 
employed by such carrier, who knowingly 
authorizes, consents to, or permits any viola¬ 
tion of the provisions of this paragraph or 
of paragraph (18) of this section, shall upon 
conviction thereof be punished by a fhte of 
not more than $5,000 or by imprisonment for 
not more than three years, or both. 

(21) The Commission may, after hearing, 
in a proceeding upon complaint or upon its 
own initiative without complaint, authorize 
or require by order any carrier by railroad 
subject to this Act, party to such proceeding, 
to provide itself with safe and adequate facil¬ 
ities for performing as a common carrier its 
car service as that term is used in this j&ct, 
and to extend its line or lines: Provided, That 
no such authorization or order shall be made 
unless the Commission finds, as to such ex¬ 
tension, that it is reasonably required in the 
interest of public convenience and necessity, 
or as to such extension or facilities that! the 
expense involved therein will not impair the 
ability of the carrier to perform its duty to 
the public. Any carrier subject to this Act 
which refuses or neglects to comply with any 
order of the Commission made in pursuance 
of this paragraph shall be liable to a penalty 
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of $100 for each day during which such re¬ 
fusal or neglect continues, which shall accrue 
to the United States and may be recovered 
in a civil action brought by the United States. 

(22) ; The authority of the Commission 
conferred by paragraphs (18) to (21), both 
inclusive, shall not extend to the construc¬ 
tion or abandonment of spur, industrial, 
team, switching, or side tracks, located or to 
be located wholly within one State, or of 
street, suburban, or interurban electric rail¬ 
ways, which are not operated as a part or 
parts of a general-steam railroad system of 
transportation. 

The portion of section 12 quoted by the appellant 
reads as follows: 

* * * and the Commission is hereby au¬ 

thorized and required to execute and enforce 
the provisions of this Act * * *. 

ARGUMENT 


As has been stated, the relief sought in this man¬ 
damus proceeding is that the Commission be com¬ 
pelled to consider the evidence in proceedings be¬ 
fore it for the purpose of determining whether it 
should issue an order requiring certain railroads to 
build and use a union-passenger station as sought 
by appellant in the Commission proceeding. None 
of the provisions relied upon by appellant, nor any 
other provision of the Act, imposes upon the Com¬ 
mission by express language the performance of a 
duty of this nature, and, accordingly, appellant is 
forced to rely upon the broad terminology of pro¬ 
visions clothing the Commission with general regu- 
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latory powers in order to show that it has the au¬ 
thority which appellant asks the court to compel 
it to exercise. Before giving detailed considera¬ 
tion to the scope of the Commission’s authority 
under the provisions so relied upon it should be 
pointed out that the Commission has in fact already 
given consideration to the record before it, at least 
to the extent necessary to enable it to judicially 
reach the conclusion that it is without authority to 
require the building of a station of the character 
proposed by appellant. This is shown in the Com¬ 
mission’s first and second reports (Rec. 54, 58, 138, 
139) and by the petition itself (Rec. 16, 21). j In 
its final report the Commission said that— 

i 

Reexamination of the whole subject again 
leads us to the conclusion that under existing 
law; we are not empowered to require the Con¬ 
struction of a union passenger station of j the 
character sought by the complaint. (Sec. 
139.) | 

The Commission’s jurisdiction must be found in 

i 

the Interstate Commerce Act and that Act does not 
empower it to require the building of a union pas¬ 
senger station and terminal of the character asked 
for . 

The Commission was created by Congress, apd if 
it is clothed with the power affirmatively to require 
the railroads to build union passenger stations and 
terminals, that power must be found in the Act of 
its creation. Such power would burden it with 
grave responsibilities, not only to the railroads, but 
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also to the cities, whose scenic, commercial, and 
traffic arrangements (including the safety of their 
streets) would be affected, and its possession, there¬ 
fore, would not be a mere incident of interstate 
regulation and would hardly have been left to 
implication or inference. 

1. The provisions of the Act relied upon by appel¬ 
lant are of general regulatory nature and, moreover, 
are inapt to confer authority to require the building 
of a union passenger station of the character 
proposed. 

It will have been noted that the provisions relied 
upon by appellant as clothing this Commission with 
the extraordinary power to order the building of 
union passenger stations either miss the mark en¬ 
tirely or are general regulatory provisions which 
must be strained to their utmost even to afford 
grounds for argument. 

Paragraph (3) of section 3 makes it the duty of 
carriers to provide all reasonable, proper, and equal 
facilities for the interchange of traffic between their 
respective lines and for the receiving, forwarding, 
and delivering of passengers, etc. Appellant’s idea 
is apparently that the proper performance of such 
duty in given cases impliedly requires the carriers 
to combine and construct a union passenger station, 
and that the Commission’s general authority under 
section 12 to enforce the provisions of the Act, ac¬ 
cordingly, includes the power to order the construc¬ 
tion of union passenger stations. 
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Such a broad interpretation of paragraph! (3) 
would appear to be refuted by paragraph (4), like¬ 
wise relied upon by the appellant. That paragraph 
empowers the Commission to require an owning 
carrier to permit the use by another carrier of its 
terminal facilities and track for a reasonable! dis¬ 
tance outside thereof. Obviously this has refer¬ 
ence to terminal facilities already owned by aj car¬ 
rier and while appellant alleges that the land at the 
new site is now in large part owned by the Southern 
Pacific, no claim is made that the Southern Pacific, 

i 

or any other carrier, has already built the station 

| 

itself. But said paragraph (4) is important:here 
as showing that if the general regulatory provision 
contained in paragraph (3) had been intended to 
authorize the Commission to require the building 
of a new union passenger station and incidental 
abandonment of existing stations, equally it would 
have been unnecessary to specifically confer author¬ 
ity upon the Commission to require of one carrier 
that it permit the use of its terminal facilities by 

i 

another carrier where the affording of reasonable 
facilities for interchange of traffic and handling of 
passengers between the respective lines of the 
carriers would be promoted thereby. 

Similarly, paragraph (21) of section 1, empower¬ 
ing the Commission “to authorize or require, by 
order, any carrier * * * to provide itself with 

safe and adequate facilities for performing! as a 
common carrier its car service as that term is! used 

26623—28 - 3 ! ' 
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in this Act, and to extend its line or lines” is a 
regulatory provision of a general nature. In addi¬ 
tion since the definition of “car service” given in 
the Act relates only to car service “in the trans¬ 
portation of property” (Sec. 1(10)) it is doubly 
difficult to see how the authority to require a car¬ 
rier to provide itself with safe and adequate facil¬ 
ities for performing its car service, “as that term is 
used in the Act,” can be construed to clothe the 
Commission with authority to require several car¬ 
riers to combine and build a union station for 
passengers. 

The appellant relies upon Breckenridge Chamber 
of Commerce v. Witchita Falls, B. & F. W. B, Co., 
109 I. C. C. 81, wherein the Commission stated that 
under that portion of paragraph (3) of section 3 of 
the Act which requires that all carriers shall, ac¬ 
cording to their respective powers, afford all rea¬ 
sonable, proper, and equal facilities for the inter¬ 
change of traffic between their respective lines, it 
had the power to deal with an issue as to the estab¬ 
lishment of a switch connection between the tracks 
of railroads, and to make an affirmative order if 
warranted by the record. The appellant also relies 
upon Alabama & Vicksburg By. v. Jackson & 
Eastern By., 271 U. S. 244, a case likewise involv¬ 
ing physical junction between the tracks of car¬ 
riers. There a carrier had sought to secure phys¬ 
ical connection with another carrier through 
eminent domain proceedings under a state statute. 
The latter carrier instituted a suit in equity in the 


17 


State courts to restrain the eminent domain pro¬ 
ceedings. When the case reached the highest 
Court of the State that Court overruled the coiiten- 

j 

tion of the Alabama & Vicksburg that the Inter- 

i 

state Commerce Commission had exclusive jurisdic¬ 
tion over the establishment of junctions between 
railroads engaged in interstate commerce. Upon 
writ of error the Supreme Court of the United 
States reversed the decree of the State Court, hold¬ 
ing in effect that this Commission has exclusive 

! 

jurisdiction to determine whether a junction may 
be established between two interstate railroads. 

Appellant’s brief (Rec. 62), starting with the 
faulty premise that the Commission has conceded 
that the carriers’ duty under paragraph (3) of sec¬ 
tion 3 to provide reasonable interchange facilities 
would include in a proper case the maintaining of 
a union station, attempts to show that since section 
12 gives the Commission authority to enforc^ the 
provisions of the Act and since it has, with thb ap¬ 
proval of the Supreme Court, required carriers, 
under said paragraph (3) of section 3, to establish 
switch connections, it may likewise require them to 
build a union station. First off, it will readily be 
seen by reference to the Commission’s report (Rec. 
55) that the statement referred to in the brief was 
merely an assumption arguendo and was not, there¬ 
fore, an admission of any kind whatsoever. More¬ 
over, although the power to require a switch con¬ 
nection might well be regarded as incidental to the 
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Commission’s general regulatory authority it does 
not at all follow that the power to require the con¬ 
struction of a union passenger station is likewise a 
necessary incident to that authority. Under para¬ 
graphs (18)-(20) of section 1 the carriers must 
secure Commission authority before extending their 
lines, and under paragraph (21) the Commission 
may affirmatively require them to extend their lines. 
Under paragraph (3) of section 15 the Commission 
has express authority to order the establishment of 
through routes. For the effective exercise of its 
authority to require an extension of lines and the 
establishment of through routes over such extended 
line and the lines of other carriers a switch connec¬ 
tion would be an essential incident, whereas a union 
passenger station can not be characterized as a 
similarly indispensable interchange facility. All 
the above provisions are mentioned in the Alabama 
cl ’ Vicksburg By. case, supra, while no mention is 
made in that case, or in the Commission’s report in 
the Breckenridge Chamber of Commerce case, of 
the provision of section 12 which authorizes the 
Commission to enforce and execute the provisions 
of the Act. It may be considered, therefore, that 
the Commission’s power to require switch connec¬ 
tions was considered to come, not from any assumed 
authority under section 12 to enforce by its own 
order the carriers’ duty to afford reasonable inter¬ 
change facilities, but from the fact that switch con¬ 
nections are interchange facilities of such nature as 
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renders them indispensably incidental to the above- 
mentioned affirmative powers of the Commission. 

The argument that the authority of the Commis¬ 
sion to require the building of union stations is in¬ 
cluded within its general authority under section 12 
to enforce the provisions of the act when read to¬ 
gether with general regulatory provisions of| the 
Act making it the duty of carriers “to afford all 


reasonable, proper, and equal facilities for the in¬ 
terchange of traffic between their respective lihes” 
reminds of United States v. Penna . R. R . Co.j, 242 


U. S. 208. There the question was as to whether 

i 

the Commission had authority to require a carrier 


to furnish special equipment, namely, tank 'cars, 


and, among other things, the Commission’s power 

j 

under section 15 to prescribe just and reasonable 
“practices” was advanced as showing that it had 
such authority. 


As to this the Court said at page 232: 

It is difficult to particularize all that the 
ruling of the Commission implies of power. 
What of omission or commission in thte car¬ 
rier’s relation to the public may not bb said 
to be a practice or practices in the broad 
sense attempted to be given to those vfords ? 
A railroad’s powers are its duties, bearing, 
of course, obligations; and all of them by the 
asserted construction are swept under the 
jurisdiction of the Commission—so swept by 
a single word, not of itself apposite, and de¬ 
termined besides, by its association, against 
the contention. This was apparent I to the 
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dissenting commissioners and repelled their 
concurrence. Well might they have recoiled 
from going to such extreme upon doubtful 
implication and have been impelled to de¬ 
clare as they did declare that if such power 
was given it logically and necessarily ex¬ 
tended to every facility of transportation. 

The above decision further indicated (227) that 
such authoritv as the Commission had under sec- 
tion 12 to enforce the carriers’ duties to furnish 
instrumentalities of transportation was intended to 
be exercised through the courts rather than by its 
own order. 

2. The construction given to said provisions of 
the Ad by the Supreme Court of the United States 
shotus that, while such a union passenger station 
may not be built without the commission’s approval 
in respect of the extensions and abandonments of 
lines necessarily incidental thereto and of the ex¬ 
pense involved in such rearrangement of lines, the 
Commission is not empowered to require the con¬ 
struction of such station. 

All provisions of the Act pertinent to this con¬ 
troversy were discussed in the Supreme Court de¬ 
cision of B. B. Comrnm. v. Southern Pacific Co., 264 
U. S. 331, above referred to, whereby, it will be 
remembered, the court affirmed the judgment of the 
California court, annulling the order of the State 
commission which required the building of the 
union passenger station. Those provisions were 
regarded as showing— 


21 


that Congress intended to place under the 
superintending and fostering direction of the 
Interstate Commerce Commission all in¬ 
creased facilities in the matter of distribu¬ 
tion of cars and equipment and in joint ter¬ 
minals, in the exchange of interstate traffic 
and passengers between railways so As to 
make it prompt and continuous (p. 343)j. 

The issue of this controversy, however, is in re¬ 
spect of the manner in which that “superintending 
and fostering direction” is authorized to be exer¬ 
cised. The Court considered in that case that the 

j 

supervisory power extended to new union stations 
as well as to the use by other than the owning car¬ 
riers of existing terminal facilities, but at the jsame 
time shows that it could only be indirectly exercised. 
In meeting the contention of the railroads! that 
Commission authority was not applicable in reispect 
of new union stations, the court clearly indicates 
its view that the authority was not an affirndative 
authority to require the building of new union sta¬ 
tions but only a “means of control.” At page 344 

i 

the opinion reads: 

* * * We think, however, that iheans 
of control over installation of such new union 
stations for interstate carriers is given 
to the Interstate Commerce Commission in 
amended paragraphs (18 to 21) of section 
402. They provide that no interstate car¬ 
rier shall undertake the extension of its line 
of railroad or the construction of a new line 
of railroad, or shall acquire or operate any 
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line of railroad, or extension thereof, or shall 
engage in transportation over such additional 
or extended line of railroad, unless and until 
the Commission shall certify that public con¬ 
venience present or future requires it, and 
that no carrier shall abandon all or any por¬ 
tion of its line or the operation of it without 
a similar certificate of approval. Such a 
certificate is, we think, necessary in the con¬ 
struction of a new interstate union station 
which involves a substantial and expensive 
extension of the main tracks or lines of inter¬ 
state carriers who theretofore have main¬ 
tained separate terminals. 

The words “such a certificate” in the last sen¬ 
tence above quoted, relating back as they do to the 
preceding sentence, show’ that the court had refer¬ 
ence solely to the Commission’s certificate under 
paragraphs (18)-(21), authorizing, or withholding 
authority, for the extension and operation of new 
lines and abandonment of old that w T ould necessar¬ 
ily be involved in the establishment of a new union 
station. Accordingly the court’s later references to 
the certificates called for by said paragraphs must 
logically be considered as referring to the certificate 
so described by it, namely, to a certificate relating, 
not to the building of the station itself, but only to 
the extension and operation of new lines and aban¬ 
donment of old that would be incidental thereto. 
Furthermore, the certificate so defined is of per¬ 
missive, and not mandatory, nature, so that the 
Court, when later speaking thereof mast be taken 
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to refer to such certificate of authority and not to 
an order, mandatory in character. 

At pages 344-346 the Court discusses the conten¬ 
tion made in the case that the extensions of fines 
referred to in paragraphs (18)-(21) were Only 

i 

those opening up new territory and were not in¬ 
tended to include such as were merely incidental to 
the rearranging of terminals. It disagreed with 

j 

that contention, stating that it was confirmed in its 
view by the succeeding paragraph (22) whiclj ex¬ 
cepts from the Commission’s authority “the con¬ 
struction or abandonment of spur, industrial, team, 
switching or side tracks, located or to be located 

\ j 

wholly within one State,” thereby showing the leg¬ 
islative intention to retain the more substantial 
changes in main tracks within the control of this 
Commission. Continuing the Court concedes! that 

a State commission’s authoritv to order the con- 

J j 

struction of a small local union station, where the 
relocation of tracks involved would not be substan¬ 
tial, might not trench upon the authority of this 

i 

Commission, but states that there is a great differ¬ 
ence between such relocations of tracks and the 
extensions of main line tracks that would be! inci¬ 
dental to the union station proposed by the Cali- 

i 

fornia commission. As to the latter the Court said 
at page 346 : 

* * * They come within paragraphs 18 
to 21 of section 402 and require a certificate 
of the Interstate Commerce Commission as 
a condition precedent to the validity of any 
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action by the carriers or of any order by the 
State Commission. 

Here again, then, it is shown that the supervisory 
authority referred to was not a mandatory author¬ 
ity to order the building of a union station, but was 
the prerequisite certificate of authority in respect 
of incidental relocation of tracks, without which 
such station could not lawfully be built either by 
voluntary action of the carriers or pursuant to or¬ 
der of the State commission. 

In the closing paragraph of the decision the 
Court comments with approval upon the fact that 
the City of Los Angeles had applied to this Com¬ 
mission for an order to provide, maintain, and use 
a union station, but the last sentence shows that the 
kind of order referred to was merely an order con¬ 
ferring permission and authority to provide, main¬ 
tain, and use a new union station, namely, the Com¬ 
mission order, previously described by the Court, 
certifying its authority for incidental extensions 
and abandonment of lines, which the Court had 
theretofore said “was a condition precedent to the 
validity of any action by the carriers or of any 
order by the State commission.” It reads as fol¬ 
lows, at page 348: 

* * * Until the Interstate Commerce 
Commission shall have acted under para¬ 
graphs 18 to 21 of section 402 of the Trans¬ 
portation Act, the respondent railways can 
not be required to provide a new interstate 
union station and to extend their main tracks 
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thereto as ordered by the State Railjroad 
Commission. j 

The above passages from the decision show un¬ 
mistakably that the Commission’s supervisory au¬ 
thority over the installation of new union stations 
is not a direct power to order their construction, 
but is rather an indirect “means of control” 
through its authority under section 1 (18)-(2l) to 
approve or withhold approval of the extension and 
operation of new lines and abandonment of old, 
necessarily involved in the establishment of a new 
union station. This is further shown by the Court’s 
discussion of another means of control possessed by 
the Commission. Referring to the Commission’s 

I 

authority under section 20a of the Act to forbid or 
approve the issuance of new securities, the opinion 
reads at page 347: 

* * * This is, of course, in pari materia 

with the restriction of paragraph 21 of sec¬ 
tion 402 to prevent a possible impairment of 
the financial ability of interstate carriers to 
discharge their interstate commerce duties. 
Such a heavy burden as that involved in this 
new union station and the main ! track 
changes and extensions and other accessories 
would in all probability require the! three 
railways to issue new capital securities, and 
this could not be done without the approval 
of the Interstate Commerce Commission. 
To be sure this provision only becomes oper¬ 
ative when securities have to be issued and 
would not, of itself, prevent action by a state 


26 


commission until such securities are seen to 
be necessary; but the provision indicates the 
general congressional plan. 

The congressional plan, with respect to issuance 
of securities, was to confer authority upon the Com¬ 
mission of a restrictive nature, enabling it to pre¬ 
vent waste of the carriers’ revenues, from which it 
must be inferred that the “general congressional 
plan” disclosed by the provisions of the Act gener¬ 
ally was likewise of a restrictive nature and does 
not clothe the Commission with the affirmative 
power to require the construction of a new union- 
passenger station. 

3. The installation of union stations in large 
cities involves problems peculiarly of local concern, 
and this being true, the intent of Congress to invade 
the field must be found in express language, and 
where, as here, the express language of Congress 
confers upon the Federal commission a negative or 
restrictive authority only, a further affirmative and 
initiative authority to require the building of such 
stations should not be read by implication into the 
statute . 

The desirability of a union station, as distin¬ 
guished from individual stations that meet ade¬ 
quately the needs of transportation, its location, 
architectural and other features are matters pri¬ 
marily of local concern. Its actual installation in 
a large city obviously would involve the abandon¬ 
ment of existing terminals and an extensive rear¬ 
rangement of tracks, approaches, viaducts, tunnels, 
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and grade crossings, thereby intimately affecting 
the local police problems in respect of the safety of 
the streets and the handling of traffic thereon, j 
While a real need existed for clothing the Com¬ 
mission with the negative power, contained in para¬ 
graphs (18)-(20) of section 1, to prevent the local 
authorities from ordering, or the carriers from 

i 

voluntarily undertaking, the building of expensive 
union stations, where the result might be to impair 
the ability of interstate carriers to perform their 
duties to the public, no imperative need is apparent 
for reading into the Act an affirmative power in 
the Commission to require the building of Union 
stations. In the absence of such need, the reading 
into the Act by implication from its general | regu¬ 
latory provisions, of an initiative power which 
would trench upon the police powers of the States, 
would appear to be entirely unjustified. j 

Numerous provisions of the act show that Con¬ 
gress at all times had in mind the constitutional 
inhibition against encroachment of Federal author¬ 
ity upon the rights of the States, prominent among 

which are the provision of Sect. 1 (2) excepting 

. | 

from Commission jurisdiction transportation whol¬ 
ly within a State and the proviso of paragraph 
(17), section 402 of the Transportation Act I (Sect. 
1 (17), I. C. Act) referred to by the Supreme Court 
in R. R. Commn . v. Southern Pacific, supra , at page 
346, and which reads as follows: 

That nothing in this Act shall impair or 
affect the right of a State, in the exercise of 

i 
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its police power, to require just and reason¬ 
able freight and passenger service for intra¬ 
state business, except in so far as such re¬ 
quirement is inconsistent with any lawful 
order of the Commission made under the pro¬ 
visions of this Act. 

A further strong indication that Congress in¬ 
tended to limit, so far as would be compatible with 
the interest of interstate commerce, the field of the 
Commission’s authority where trenching upon the 
police powers of the States, is shown within the 
very provisions relating to the Commission’s 
authority over main-line tracks of a carrier. Para¬ 
graph (22) of section 1, reads as follows: 

The authority of the Commission, con¬ 
ferred by paragraphs (18) to (21), both in¬ 
clusive, shall not extend to the construction 
or abandonment of spur, industrial, team, 
switching, or side tracks, located or to be lo¬ 
cated wholly within one State, or of street, 
suburban, or interurban electric railways, 
which are not operated as a part or parts of 
a general steam railroad system of transpor¬ 
tation. 

By the above provision spur, industrial, and 
switching tracks, wholly within a State, are ex¬ 
cepted from the Commission’s authority although 
clearly their construction might largely affect 
interstate commerce. Likewise the construction or 
abandonment of street, suburban, or interurban 
electric railways is excluded even though extending 
across State lines. The obvious reason for the ex- 
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ception is that Congress is reluctant to assert the 

i 

Federal authority in matters intimately affecting 
local interests. So likewise it has been held that 
the Commission’s authority over the abandonment 
even of main-line track should be strictly construed 
so as not to infringe upon State authority. Texas 
v. Eastern Texas R. Co., 258 U. S. 204. ! 

7 i 

i 

As above said, the safety of a city’s streets, and 
the proper handling of street traffic, particularly as 
affected by grade crossings, are matters that would 
be extensively affected by the rearrangement of 

i 

tracks incidental to the establishment of a union 
station. The case of Lehigh Valley R. Co. v. Board 
of Public Utility Commissioners, decided Nbvem- 
ber 19, 1928, by the United States Supreme Court, 
forcefully shows that the Interstate Commerce Act 
will not be construed to take from a State its police 
power in respect of the safety of its streets unless 
the protection of interstate commerce imperatively 


demands such construction of the Act, and it should 


be particularly noted that the court in reaching its 
conclusion cites R. R. Com. of Calif, v. Southern 
Pacific, sup't'a (the case with which we are here 
chiefly concerned), as showing that the care of 
grade crossings is peculiarly within the j police 
power of the States. This recent decision of the 
Supreme Court involved an order of the New 
Jersey Commission requiring the Lehigh Valley 
Railroad to eliminate two grade crossings and to 

i * 

substitute therefor one over-head crossing; at an 






estimated cost of $324,000. In support of its claim 
that the order was invalid, one of the carrier’s con¬ 
tentions was that the expenditure was so unreason¬ 
able as to constitute a burden on interstate com¬ 
merce in violation of the Transportation Act. In 
upholding the order of the State commission the 
court, among other things, said: 

* * * This c our t has said that where 
railroad companies occupy lands in the State 
for use in commerce, the State has a constitu¬ 
tional right to insist that a highway crossing 
shall not be dangerous to the public, and that 
where reasonable safety of the public re¬ 
quires abolition of grade crossings, the rail¬ 
road can not prevent the exercise of the 
police power to this end by the excuse that 
such change would interfere with interstate 
commerce or lead to the bankruptcy of the 
railroad. Erie Railroad v. Board 254 
U. S. 394. * * * 

* * * It is not necessary for us to con¬ 
trovert the proposition that unreasonably 
extravagant grade crossings are to be en¬ 
joined not only as violations of the Four¬ 
teenth Amendment but also as forbidden bv 
the Transportation Act. 

But we can not see that the rule invoked 
from either will be violated by the order now 
made. The care of grade crossings is pecu¬ 
liarly within the police power of the States, 
Commission v. Pacific Co., 264 U. S. 331, 341, 
and if it is seriously contended that the cost 
of this grade crossing is such as to interfere 


31 


with or impair economical management of 
the railroad, this should be made clear, j It 
was certainly not intended by the Transpor¬ 
tation Act to take from the States or to 
thrust upon the Interstate Commerce Com¬ 
mission investigation into parochial matters 
like this, unless by reason of their effect on 
economical management and service, their 
general bearing is clear. Railroad Commis¬ 
sion v. Southern Pacific Company, 264 Ui S. 
331. The latter case makes a distinction be¬ 
tween the local character of the usual elimi¬ 
nation of grade crossings and the vital char¬ 
acter from the standpoint of finance of the 
investment of large sums in the erection of 
a Union Station. 

Reverting to the case of R. R. Comma, v. South¬ 
ern Pacific it will be remembered that while the 
Court there held to the view that, where the inci¬ 
dental rearrangement in main line track was sub¬ 
stantial as in the case of the proposed Los Angeles 
union station, the Commission’s authority for such 
changes in track was a condition precedent to ithe 
building of the station or the validity of any order 
therefor by the State Commission, it at the same 
time considered that the Act should be strictly con¬ 
strued so as not to divest the State of its police 
power except as to such rearrangement of tracks as 
squarely and substantially fall within the terms of 
the Commission’s authority. The instant question 
is not as to the extent of the Commission’s power to 
prevent, through its authority over main line track, 

i 

i 

j 

i 
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I 

i 
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the action of the State or the carriers looking to the 
establishment of a union station, but is as to 
whether the Commission may itself require by af¬ 
firmative order the building of the station. Such 
authority certainly does not fall squarely within 
the terms of the Commission’s powers and its pos¬ 
session at best may only be inferentially urged from 
its general regulatory powers. 

4. An intent to occupy the whole field in respect 
of Union Stations can not be inferred from the fact 
that Congress has given the Commission an indirect 
power to prevent their establishment through its 
authority over the extensions of track necessarily 
incidental to a change in terminals. 

Although Congress has in part occupied the field 
by giving the Commission a restrictive authority to 
prevent the building or abandonment of lines inci¬ 
dentally necessary to the establishment of a union 
station where the expense involved would unduly 
deplete the revenues of interstate earners or would 
be otherwise incompatible with the interest of inter¬ 
state transportation, that is not to say that it has 
occupied the whole field by conferring an affirm¬ 
ative as well as a restrictive authority upon the 
Commission, and that authority, moreover, to apply 
to the building of the station itself, instead of to 
the incidental extensions and abandonments of 
lines. The rule governing cases where the field 
has only been partially occupied by Congress is 
shown in Savage v. Jones , 225 U. S. 501, involving 
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the Food and Drugs Act, wherein Justice Hughes 
said, at pages 531-532: | 

It will be observed that in its enumeration 
of the acts which constitute a violation of the 

i 

statute Congress has not included the failure 
to disclose the ingredients of the article, save 
in specific instances where, for example, mor¬ 
phine, opium, cocaine, or other substances 
particularly mentioned, are present. It is 
provided that the article “for the purposes 
of this Act” shall be deemed to be mis¬ 
branded if the package or label bear any 
statement, design, or device regarding it or 
the ingredients or substances it contains 
which shall be false or misleading (section 
8). But this does not cover the entire 
ground. It is one thing to make a false or 
misleading statement regarding the article 
or its ingredients, and it may be quite an¬ 
other to give no information as to what the 
ingredients are. * * * 

And again at page 533: j 

But the intent to supersede the exercise by 
the State of its police power as to matters 
not covered by the Federal legislation is not 
to be inferred from the mere fact that Con¬ 
gress has seen fit to circumscribe its regula¬ 
tion and to occupy a limited field. In other 
words, such intent is not to be implied un¬ 
less the act of Congress fairly interpreted is 
in actual conflict with the law of the State. 
This principle has had abundant illustration. 


i 

i 
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In Snyder v. New York, C. & St. L. R. Co., 160 
N. E. 615, the Supreme Court of Ohio held that the 
consolidation, pursuant to State law, of 5 constitu¬ 
ent railroad companies into a single new com¬ 
pany was not violative of the consolidation para¬ 
graphs of the Interstate Commerce Act. Those 
paragraphs provide that the Commission shall, as 
soon as practicable, prepare a plan for the consoli¬ 
dation of the railroads into a limited number of 
systems; that it shall give due publicity to the ten¬ 
tative plan and, after reasonable notice, including 
notices to the Governors of the States, that it shall 
accord hearings, in respect thereof; and that, fol¬ 
lowing such hearings, it shall adopt a plan for such 
consolidation. The paragraphs thereafter state 
that it shall be lawful for 2 or more carriers to 
consolidate, provided that the consolidation must 
be in harmony with the complete plan and must be 
approved by the Commission. But the Act does 
not make consolidation compulsory nor does it em¬ 
power the Commission to approve isolated consoli¬ 
dations prior to adoption of the complete plan. 
And based mainly on these considerations the Court 
reached the conclusion that Congress had not com¬ 
pletely occupied the field to the exclusion of the 
States. The decision was taken by writ of error 
to the United States Supreme Court, but was there 
dismissed on December 3, 1928, for lack of a sub¬ 
stantial Federal question. 

The following decisions are generally to the same 
effect : Napier v. Atl. Coast Line, 272 U. S. 605; 
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Southern By Co. v. B. B. Comm., 236 U. S. 439, and 
Atlantic Coast Line v. Georgia, 234 U. S. 280. j 
5. Authority to require the establishment j of 
union passenger stations in large cities should hot 
be read into the Commission’s general regulatory 
powers, because any such intent is rebutted by the 
fact that, where the Act has, in other particulars, 
trenched upon the police powers of the States, ex¬ 
press and unmistakable language has been em- 

i 

ployed, including specific provisions for notifying 
and according hearing to the States or for securing 
their cooperation. 

The Commission has been given negative poker 
over the construction of union passenger stations, 
that is to say, the power to prevent such construc¬ 
tion through its authority to forbid the rearrange¬ 
ment of main-line track incidental thereto and to 

i 

forbid the issuance of securities necessary therefor. 
The very fact that Congress has seen fit in this way 
to guard against such State or voluntary action 
of the carriers as would be wasteful of carrier reve¬ 
nues or otherwise incompatible with the interests of 
interstate commerce in and of itself shows its relue- 

i 

tance to confer an affirmative authority, in! the 

exercise whereof it would be necessarv to determine 

«/ 

problems peculiarly of local interest. j 

The above line of reasoning is well supported by 
the history of the Commission’s authority in respect 
of intrastate rates. Prior to the Transportation 
Act, 1920, the Commission could, under sectibn 3 
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(1), deal indirectly with the intrastate rates of an 
interstate carrier for the purpose of preventing dis¬ 
crimination against interstate commerce, Houston 
dc Texas v. United States (the Shreveport case), 
234 U. S. 342; III. Cent. R. Co. v. Public Utilities 
Comm., 245 U. S. 493, but it could not directly order 
the establishment of intrastate rates that would 
remove the discrimination. In the Shreveport case 
the Commission ordered the carriers to desist from 
charging higher rates between specified interstate 
points than between specified intrastate points. It 
fixed a maximum for reasonable interstate rates. 
The carriers established their interstate rates at 
that maximum, contending that they could not be 
compelled to reduce them further, or below what 
was found reasonable, in order to equalize them 
with lower intrastate rates. The Court held that 
so far as the carriers’ interstate rates conformed to 
what was found reasonable by the Commission they 
were entitled to maintain them and that thev were 

•V 

free to comply with the order by so adjusting their 
intrastate rates as to remove the forbidden dis¬ 
crimination. The Transportation Act for the first 
time authorized the Commission to deal directlv 
with the intrastate rates where thev are undulv dis- 
criminating against interstate commerce, that is to 
say, to affirmatively order the establishment of such 
intrastate rates as would remove the discrimina¬ 
tion. Section 13 (3) and (4), Interstate Commerce 
Act, as amended; Wisconsin R. R. Commn. v. C., B. 
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& Q . R. Co 257 U. S. 563. At page 584 of the latter 
decision the court said: 

I 

Under Title IV, amendments were made 
to the Interstate Commerce Act which in¬ 
cluded section 13, paragraphs 3 and 4, and 
section 15a, already quoted in the margin. 
The former, for the first time, authorizes the 
Commission to deal directly with intrastate 
rates where they are unduly discriminating 
against interstate commerce—a power al¬ 
ready indirectly exercised as to persons gnd 
localities, with approval of this court in the 
Shreveport and other cases. * * * | 

i 

What should be here noted is that when Congress 
decided that it was essential to the proper protec¬ 
tion of interstate commerce to give the Commission 
a direct and affirmative authority in a field that 
would encroach upon authority ordinarily exercised 
by the States, it not only did so in unmistakable 
language but also provided that, in the event of 
investigation of State rates, the States should be 
notified and that conferences and joint hearings 
might be held with the state officials or regulatory 
bodies. See Section 13 (3) (41 Stat. 484). Sim¬ 
ilarly it will have been noted that the paragraphs 
of the Act giving the Commission authority Over 
the extensions or abandonment of lines of railroad, 
and over the consolidation of railroad properties 
and telephone properties, contain specific provision 
for notice, and the according of hearing, to the 
States. (Sect. 1 (19) ; Sect. 5 (5) and (9).) | Ac¬ 
cordingly, it can not be considered that Congress 
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intended that the general regulatory provisions 
mentioned by petitioner should clothe the Commis¬ 
sion with the affirmative authority to plan for and 
order construction of union passenger stations, a 
matter extensively affecting the local interests of 
a community and exercise of its police power. Un¬ 
questionably if such authority had been conferred 
express language showing the intent would have 
been employed, including provisions to secure the 
cooperation or views of State authorities in respect 
of the local traffic, commercial, and architectural 
interests affected. 

For the above reasons it is respectfully submitted 
that the judgment of the lower court should be 
affirmed. 

Daniel W. Knowlton, 

Attorney for Interstate Commerce Commission . 
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OF INTERSTATE COMMERCE COMMISSION. - 
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1. INTRODUCTION. i 

I 

The brief of the Interstate Commerce Commission 
on file herein devotes itself to a single point—a ques¬ 
tion of statutory construction—namely, does the In¬ 
terstate Commerce Act, as amended by the Trans¬ 
portation Act, 1920, confer upon the Interstate Com¬ 
merce Commission power to make the order prayed 
for by the City of Los Angeles ? 

_ I 

(Note: Throughout this brief, italics, unless otherwise stated, are ours. 
The printed 11 Transcript of Record” will be thus referred!to “Rec.”). 
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No question of merits on the facts is here involved. 
Those questions were all decided in favor of the City 
of Los Angeles when the Commission made its find¬ 
ings of fact and issued its certificates. 

The only question is one of law as to the Com¬ 
missions jurisdiction to make the order requested by 
the City of Los Angeles. 

Before addressing ourselves to that question, we 
shall consider, very briefly, the preliminary question 
of the proper remedy. 


2. MANDAMUS THE PROPER REMEDY. 

At page 13 of its brief, the Commission says: 

“It should be pointed out that the Commission 
has in fact already given consideration to the 
record before it, at least to the extent necessary 
to enable it to judicially reach the conclusion 
that it is without authority to require the build¬ 
ing of a station of the character proposed by 
appellant.” 

The Commission’s answer on file herein expressly 
refers to its two decisions of July 6, 1925 and May 8, 
1928 in the Los Angeles Passenger Terminal Cases 
and makes them a part of the answer (Rec. 155). 

In the first of these decisions, the Commission 
stated very definitely that it was of the opinion that 
it did not have jurisdiction to make the order prayed 
for by the City and hence refused to give any con- 
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sideration to matters shown of record for the purpose 
of determining whether the Commission should issue 
the requested order. The Commission said i(Rec. 58) : 

“We conclude that we are not empowered to 
require the construction of a union passenger 
station as sought in No. 14,778 * * * we will 
give no consideration to matters showm of record 
for the purpose of determininug whether we 
should issue an order requiring the construction 
and use of a union station by any of the defend¬ 
ants.” (Italics by Commission.) 

i 

l 

I 

j 

In its second decision, the majority of! the Com¬ 
mission reached the same conclusion (Rec. 139). Three 
commissioners, however, filed a separate opinion in 
which they held that the Commission doe$ have the 
jurisdiction and that the order should have issued 
(Rec. 140-5). 

I 

In other words, we have a situation in | which the 
Commission declared that it did not have tlie jurisdic¬ 
tion to make the order requiring the construction of 
the union depot and for that reason refused to con- 

i 

sider the evidence bearing on that issue. 

i 

I 

That was precisely the situation in Interstate Com¬ 
merce Commission v. United States ex rel.\Humboldt 
Steamship Company, 37 App. D.C. 266, 224 U. S. 474 
and in United States ex rel . Louisville Cement Com¬ 
pany v. Interstate Commerce Commission, 42 App. 
D.C. 514, 246 U. S. 638, both of which ca$es are re¬ 
ferred to in Brief of Appellant, pp. 32-3. j 
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In each of these cases, the Commission gave con¬ 
sideration to the record sufficiently to enable it to 
reach the conclusion that, as a matter of law, it was 
without jurisdiction and thereupon dismissed the com¬ 
plaint. In each instance, the Supreme Court of the 
United States held that the Supreme Court of the 
District of Columbia has power to direct the Commis¬ 
sion tyy mandamus to entertain and proceed to ad¬ 
judicate a cause which it has erroneously declared to 
be not within its jurisdiction. 

There are many other decisions to the same effect 
relating to the Commission and other departments 
of the Government but we consider it unnecessary to 
refer to them. 


3. UNDER BOTH PARAGRAPHS 3 AND 4 OP SECTION 3 OF 
THE INTERSTATE COMMERCE ACT, THE INTERSTATE 
COMMERCE COMMISSION HAS POWER TO REQUIRE THE 
CONSTRUCTION OF THE UNION PASSENGER STATION AS 
PRAYED FOR BY THE CITY OF LOS ANGELES. THERE IS 
NO OCCASION HERE TO RELY ON MERE “GENERAL 
REGULATORY POWERS.” 

In various passages in its brief, the Commission 
urges that, in order to find in the Interstate Com¬ 
merce Act warrant for the authority which we are 
asking the Commission to exercise, it is neeessaiy 
for us “to rely upon the broad terminology of * * * 
general regulatory powers”, “to read into the Act” 
affirmative powers and to rely on “implication and 
inference” (Commission’s brief, pp. 12, 13, 14, 27). 


I 


We take direct issue with these statements for the 
reason that we find in Paragraphs 3 and 4 of Section 
3 of the Act direct and specific authority for our 
position, without reliance on general statutory pro¬ 
visions, implications or inferences. 


a. THE PROVISIONS OF BOTH PARAGRAPHS 3 AND 4 OF SEC¬ 
TION 3 INCLUDE UNION PASSENGER STATIONS. 

(1) Paragraph 3 of Section 3. 

As we have heretofore pointed out (Brief of Ap¬ 
pellant, pp. 49-50), under Paragraph 3 of Section 3 
of the Act it is the duty of carriers to afford all rea¬ 
sonable, proper and equal 

“facilities * * * for the receiving, forwarding and 
delivering of passengers * * * to and from their 
several lines and those connecting therewith * * *” 

What facility is more reasonable and convenient for 

i 

the receiving, forwarding and delivering of passengers 
to and from the lines of railroads in a city than a 

i 

union passenger station? 

And is it not perfectly plain that the word “ facil¬ 
ities’ 9 as thus specifically identified and described must 
and does include a union passenger station i 

The Commission itself so assumed in its first de- 

! 

cision when it said: 

“Assuming that this provision makes it the 
duty of carriers to maintain union-station facili¬ 
ties in a case where separate facilities would not 
he reasonable and proper, we must still look else- 
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where for authority to require them to provide 
such facilities” (Rec. 55). 

The Commission’s second decision is based on the 
same assumption (Rec. 128). 

Commissioner Eastman, in his separate opinion in 
the second decision, which was concurred in by Com¬ 
missioners McManamy and Lewis, said: 

4 4 In our previous decision we assumed, without 
deciding, that this provision ‘makes it the duty 
of carriers to maintain union-station facilities in 
a case where separate facilities would not be rea¬ 
sonable and proper’, and I think that this assump¬ 
tion was correct” (Rec. 142-3). 

We find ourselves unable to agree with the state¬ 
ment of counsel for the Commission that the Com¬ 
mission’s above assmnption “was merely an assump¬ 
tion arguendo.” The Commission made the assump¬ 
tion and passed on to the next question, without de¬ 
voting any further time to the matter, for the very 
good reason that the Commission had theretofore al¬ 
ready decided that the word “facilities” as thus used 
includes depots and was familiar with decisions of 
the courts to the same effect. 

Counsel’s argument that Paragraph 3 of Section 3 
of the Act does not include union passenger stations is 
contrary to the Commission’s own earlier decision in 
Hastings Commercial Club v. Chicago, M. & St. P. 
By. Co., 69 I.C.C. 489, decided July 10, 1922, in which 
case the Commission defined the word “facilities” as 
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used in said Paragraph 3 of Section 3 of the Act and 
said: 

i 

“The cases are numerous holding that depots, 
platforms, spur and side tracks, station grounds 
and elevators are parts of railroad facilities. St. 
Louis <Sc S. F. R. Co. v. Miller, 31 Okla. 801; State 
v. Missouri Pacific, 29 Neb. 550; Southern Pacific 
Company v. Railroad Commission, 60 Ore. 406” 
(Brief of Appellant, p. 50). 

! 

Counsel’s argument is likewise contrary to St. Louis 
& S. F . R. Co. v. Miller, 31 Okla. 801, 123 Pac. 1047, 
cited by the Commission in the above quotation, where 
it was held that the word “facilities” as used in the 

i 

Constitution of Oklahoma, includes a railroad depot 
and contrary also to Missouri, O. <Sc G. Ry. Co. v. 
State, 29 Okla. 640, 119 Pac. 117, in which case the 
Supreme Court of Oklahoma decided that ithe word 

i 

“facilities” includes a union passenger depot (Brief 
of Appellant, pp. 50-1). 

Of even more significance is the fact that counsel’s 
argument is contrary also to the decision of the Su¬ 
preme Court of the United States in the Los Angeles 
Union Station Case, 264 U. S. 331, 344, in which case 
the court decided that this same word “facilities” as 

i 

used in the very next paragraph of the Act (Para¬ 
graph 4 of Section 3) includes a “union station or 
depot”. The court’s attention is invited tq the fact 
that the words there held to include a udion pass¬ 
enger station were merely the words “terminal facil¬ 
ities”, without any specific mention of depots, and 
that Paragraph 4 does not contain the further words 

| 

i 

i 


i 
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“for the receiving, forwarding and delivering of pass¬ 
engers * * * to and from their several lines and 
those connecting therewith”, which follow the word 
“facilities” as used in Paragraph 3 and most clearly 
describe and identify the word “facilities” so as to 
include union passenger stations. 

As has already been pointed out (Brief of Appel¬ 
lant, pp. 51-2), the Supreme Court in the Los Angeles 
Union Station Case , 264 U. S. 331, 344, in referring 
to said Paragraph 4 of Section 3, pointed out that 
said paragraph gives the Commission power to re¬ 
quire the joint use of “terminal facilities” (p. 343) 
and then said in reliance on said words (p. 344): 

“It (said Paragraph 4) gives to the Interstate 
Commerce Commission the power and duty where 
the public interest requires, to make out of what 
is the passenger and freight station of one inter¬ 
state carrier, a union station or depot.” 

At page 14 of his brief, counsel for the Commission 
says that the provisions of the Act on which we rely 
“either miss the mark entirely or are general regula¬ 
tory provisions which must be strained to their ut¬ 
most even to afford grounds for argument”. We re¬ 
ply, in all kindness, that we doubt that the above 
language represents counsel’s well-considered judg¬ 
ment in the matter. In any event, we take comfort 
in the fact that the Supreme Court of the United 
States was able to rely on specific (not general) stat¬ 
utory provisions and, as far as we can note, was sub¬ 
ject to no strain whatsoever in holding that the word 
“facilities” includes a union passenger station. 
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(2) Paragraph 4 of Section 3. 

We have just pointed out that the Supreme Court 
of the United States held in the Los Angeles Union 
Station Case that Paragraph 4 of Section 3 of the 
Act very definitely includes union passenger stations, 
and that, too, without the specific identifying and de¬ 
scriptive language which follows the word ^facilities” 
as used in Paragraph 3 of Section 3. 

We consider it entirely clear that both Paragraphs 
3 and 4 of Section 3 of the Act include Union pass¬ 
enger stations and believe it unnecessary! 
the subject further. 


to pursue 


b. INTERSTATE COMMERCE COMMISSION HAS j AUTHORITY 

TO ENFORCE BY ORDER BOTH PARAGRAPHS 3 AND 4 OF 

SECTION 3 OF THE ACT, IN CASES OF UNION; PASSENGER 

STATIONS. 

(1) Paragraph 3 of Section 3. 

What are the facilities referred to in said Para¬ 
graph 3 “for the receiving, forwarding and delivering 
of passengers to or from” the several lines of rail¬ 
road? Without excluding other classes of facilities, 
there come to mind immediately at least 

(a) Connecting tracks, and 

i 

(b) Union passenger stations. 

i 

Has the Commission power to enforce by order the 
duty of the carriers to provide those classes of facili¬ 
ties in proper cases ? 


i 
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In its first decision, the one of July 6, 1925, the 
Commission held that the Act had not given the Com¬ 
mission the power to enforce compliance by the car¬ 
riers with the duties prescribed by Paragraph 3 of 
Section 3 of the Act and for that reason refused to 
make the order prayed for by the City of Los Angeles. 
Without pausing to refer to other decisions by the 
Commission itself and bv state courts to the contra 
(please see Brief of Appellant, pp. 55-GO) we invite 
the Court's attention direct!v to the fact that the 
Supreme Court of the United States, in Alabama <£* 
Vicksburg Railway Company v. Jackson & Eastern 
Railway Company, 271 U. S. 244 decided that the 
Commission does have the power to require the car¬ 
riers, by order, to comply with the duties specified in 
Paragraph 3 of Section 3 of the Act. The case was 
one of connecting tracks and was decided on May 24, 
1926, subsequent to the Commission’s first decision 
but prior to its second decision in the Los Angeles 
Passenger Terminal Cases. The decision was not 
based on “general statutory provisions” (see Com¬ 
mission’s brief passim) but on the specific provisions 
of Paragraph 3 of Section 3 of the Act. 

At pages 19-20 of his brief, counsel for the Com¬ 
mission quotes from United States v. Pennsylvania 
Railroad Company, 242 U. S. 208, the oil tank car 
case. That was the case on which the Commission 
principally relied in holding, in its first decision, that 
it did not have power to enforce compliance with the 
duties prescribed by Paragraph 3 of Section 3 of the 
Act (Ree. 55-6). As appears from the quotation, the 
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principal point in the case was the proper! construc¬ 
tion to be given to the word 4 * practices ” in Section 15 

i 

of the Act. As we have never claimed or j suggested 
that our case comes under this word, we do not con- 

i 

sider the case to be in point. In any event* the more 
recent decision of the Supreme Court in thO Alabama 
& Vicksburg Railway Company Case, supra, apply¬ 
ing Paragraph 3 of Section 3 of the Act as amended 
by the Transportation Act, 1920, shows qujite clearly 

i 

that, notwithstanding any possible implications in the 
earlier case, there is now no question of the power of 
the Commission to enforce by order the duties pre¬ 
scribed by Paragraph 3 of Section 3 of the Act. 

If this authority exists as to connecting tracks, then 
why not also as to union passenger stations f Both are 
railroad facilities and both are included in Paragraph 
3 of Section 3. What logical basis exists jfor differ¬ 
entiating, on principle, between the two ? | 

i 

However, we need no longer rely merely on logic 
and reasoning, for the reason that, as we shall shortly 
point out, the Supreme Court of the United States 
indicated quite clearly in the Los Angeles Union 
Station Case, 264 U. S. 331, that the Commission has 
the power to make the order for which fhe City of 
Los Angeles prays. 

I 

j 

(2) Paragraph 4 of Section 3. 

j 

As already pointed out, the Supreme Court held in 
the Los Angeles Union Station Case, supra,! that where 
the facts come within Paragraph 4 of Section 3, the 


! 

i 


i 

i 
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Commission not merely has the power but “where the 
public interest requires” it is the Commission’s duty 
to compel carriers to unite in “a union station or 
dep>ot” 

Hence there can no longer be any possible question 
as to the Commission’s power to order and require 
carriers to unite in a union station or depot in cases 
coming within the provisions of Paragraph 4 of Sec¬ 
tion 3 of the Act. 

The facts showing that our case falls within the 
provisions of Paragraph 4 of Section 3 of the Act, 
are set forth in Paragraph XVIII of the petition for 
the writ herein (Rec. 25-26) and were commented on 
in Brief of Appellant, pages 68-72. We believe that 
it wiR not be necessary to go into the matter again. 

At page 15 of his Brief, counsel for the Commission 
says that no claim is here made that the Southern 
Pacific Company, or any other carrier, has already 
built the station itself. We assume that it is not in¬ 
tended by this statement to infer that said Paragraph 
4 of Section 3 is inapplicable in our case unless some 
railroad has already built a station. That such infer¬ 
ence, if made, would not be warranted, appears quite 
clearly from the decision of the Supreme Court of the 
United States in the Los Angeles Union Station Case, 
264 U. S. 331, in which case, at pages 343-4, the court 
refers to said Paragraph 4 as being applicable where 
the Commission finds it to be in the public interest to 
have one carrier share the “terminals” or “the ter¬ 
minal property” of another carrier. It is not neces- 
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i 

sary, in order to bring a case within the provisions 
of said Paragraph 4, that a depot should already have 
been built on said terminal property. However, if a 
station or depot has already been constructed thereon 
then, as declared by the Supreme Court, Paragraph 4 
gives the Commission not merely the power but also 
the duty, where the public interest requires, to make 
out of that depot “a union station or depot”! (p. 344). 


c. RELATIVE SCOPE OP PARAGRAPHS 3 AND 4 OP SECTION 3. 

i 

Before passing on to the next point, it may be 
desirable to consider, for a moment, the relative scope 
of Paragraphs 3 and 4 of Section 3 of the Act, as 

i 

applicable to union passenger stations. 

Under Paragraph 3, it is the duty of carriers, 
among other matters, to “afford all reasonable, proper, 
and equal facilities for the receiving, forwarding, 
and delivering of passengers to and from | their sev¬ 
eral lines and those connecting therewith”.! 

i 

That duty exists entirely irrespective of whether the 

land on which the facility is to be constructed is al- 

readv owned by one or more of the carriers or whether 
* . j 

it is owned by a third party. If it is owned by a third 

party, then the carrier or carriers affectfed, if they 

can not acquire the same by agreement with the 

owner, may avail themselves of the power of eminent 

domain. j 

It is interesting, in this connection, to note that, in 
numerous instances, the state courts, in cases decided 
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prior to the enactment of the Transportation Act, 
1920, upheld the authority of the state commissions 
to require the carriers, by the exercise of the power 
of eminent domain, to secure the lands of third 
parties designated by the commissions for the loca¬ 
tion of the proposed new union passenger stations 
(Brief of Appellant, pp. 84-94, and especially at pp. 
92-3). 

However, the land to be jointly used in connection 
with such facility might already be owned by one or 
more of the carriers affected, in which event the own¬ 
ing carrier or carriers would, of course, be entitled 
to compensation to be paid by the other carrier or 
carriers. In that event, the very interesting question 
would arise as to how this compensation was to be 
ascertained in the event that the carriers affected 
might be unable to agree as to the amount thereof. 
Besort to the courts in the exercise of the power of 
eminent domain would, of course, be open. However, 
the Congress determined that, in that event, it would 
be desirable to provide an alternative machinery for 
the ascertainment of such compensation. The Inter¬ 
state Commerce Connnission would already have juris¬ 
diction, in many important respects, over the carrier 
property to be thus jointly used. By reason of its 
knowledge of the situation and its expert training 
and personnel, Congress decided that it would be wise 
to provide, as an alternative method of ascertaining 
said compensation, that the Interstate Commerce Com¬ 
mission, in the event of a failure of the carriers to 
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15 

i 

i 

agree, might fix a just and reasonable compensation 
to be paid for the use of said property, “to be acer- 
tained on the principle controlling compensation in 
condemnation proceedings”. It was specifically pro¬ 
vided, however, that the resort of the owning carrier 
or carriers to the courts for the ascertainment of the 
just damages or compensation should be preserved. 

i 

i 

It was because of this situation, going to the ques¬ 
tion of the determination of the compensation to be 
paid in case the property on which the facility was to 
be constructed and/or used was already jin carrier 
ownership, that Congress, when it had. ehacted the 
Transportation Act, 1920, added to Section 3 of the 
Interstate Commerce Act said Paragraph 4. 

It is interesting to note that this is not the first 

I 

time that a legislative body has provided that the com¬ 
pensation to be paid for the taking of the property of 
a common carrier or other public utility may, as an 
alternative method available to the taker, bfe fixed and 
determined by the tribunal which, in many other 
important respects, already has jurisdiction over such 
property. The Constitution and Statutes of Cali¬ 
fornia contain such provisions. (Constitution of Cal¬ 
ifornia, Article XII, Section 23a; Public Utilities Act 
of California, St. 1915, Chap. 91, p. 115, £j>ec. 47(b); 
Marin Municipal Water District v. Marin Water & 
Power Company, 178 Cal. 308; East Bay Municipal 
Utility District v. Railroad Commission of California, 
194 Cal. 603.) ! 


i 

j 

i 




Hence, it would appear quite clearly that Paragraph 
3 and Paragraph 4 of Section 3 were each enacted to 
cover a particular situation in which the Congress 
found that need for regulation existed and that neither 
of these paragraphs is in any way inconsistent with 
or exclusive of the other. 


4. ARGUMENT OF COMMISSION’S BRIEF AS TO DECISION OF 
SUPREME COURT OF UNITED STATES IN LOS ANGELES 
UNION STATION CASE FALLS TO GIVE EFFECT TO THOSE 
PORTIONS OF DECISION WHICH DECLARE COMMISSION’S 
MANDATORY POWER AS TO UNION PASSENGER STATIONS. 

On pages 20 to 26 of his brief, counsel for the Com¬ 
mission presents an argument to the effect that the 
Supreme Court of the United States, in deciding the 
Los Angeles Union Station Case, held that the In¬ 
terstate Commerce Commission is not empowered, 
under the Interstate Commerce Act, to require the 
construction of union passenger stations. 

We respectfully submit that in this respect counsel 
has misunderstood and failed to give effect to the 
Supreme Court’s decision and that, when properly 
understood, the decision holds that the Commission 
has power to require the construction of union pass¬ 
enger stations, in proper cases, both when the land is 
already owned by the carrier or carriers (Paragraphs 
3 and 4 of Section 3) and where the land is still 
owned by third parties (Paragraph 3 of Section 3). 
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a. PARAGRAPH 3 OP SECTION 3. 

In the Brief of Appellant, at pages 39 to 46, in- 

i 

elusive, we submit an analysis of the Supreme Court’s 
decision in the Los Angeles Union Station Case, to 
which the court is respectfully referred. 

In its decision, the Supreme Court does three 
things, as follows: 

(1) Decides that the Supreme Court of Cal- 

i 

ifornia was correct when it held that the Cali¬ 
fornia Railroad Commission no longer has power 
to require railroads to build an interstate union 
depot in the City of Los Angeles, for the reason 
that the subject matter has been committed to the 
Interstate Commerce Commission by the Trans¬ 
portation Act of 1920 (264 U. S. 331, | 338, 341, 
348); j 

i 

(2) Analyzes the provisions of the Interstate 
Commerce Act in so far as they bear on findings 

to be made and certificates to be issued by the 

! 

Interstate Commerce Commission as conditions 
precedent to an order for the construction of a 
union passenger depot (264 U. S. 331, 342-8); and 

(3) Holds that the City of Los Angeles pur¬ 
sued the correct course when it filed its petition 
with the Interstate Commerce Commission asking 
for an order for the construction, maintenance 
and use of a union passenger station (264 U. S. 
331, 347-8). 

It would, of course, have been futile for the Su- 
preme Court to have stated that the course taken 
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bv the Citv of Los Angeles was the correct one if the 
Interstate Commerce Commission was, in fact, with¬ 
out jurisdiction to make the very order for which the 
City w’as petitioning and to which the court was re¬ 
ferring. 

Counsel for the Commission has referred in his 
brief to the first two of the above three matters but 
has apparently failed to grasp the significance of the 
third. 

This is one of the many instances in which a state 
or federal commission is required, under the law’, to 
make its findings of fact and to issue certain certifi¬ 
cates as preliminary to the making of an order di¬ 
recting or requiring that an act be done. So here, the 
final order directing and requiring the construction 
and use of a union passenger station can not be made 
until after the Commission has first made the requisite 
findings and issued the necessary certificates. Hence, 
it was entirely natural and logical for the Supreme 
Court to analyze first the requirements of the Inter¬ 
state Commerce Act with reference to findings and 

i 

certificates before addressing itself to the final step 
to be taken by the Commission, which is an order, 
based on said findings and certificates. After having 
made such analysis, the Supreme Court, in the con¬ 
cluding paragraphs of its decision said (264 U. S. 
331, 347-8): 

“We w’ere advised by statements at the bar that 
after the California Supreme Court handed down 
its decision in this case, the City of Los Angeles 
filed a petition with the Interstate Commerce 
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Commission asking for an order to provide, main¬ 
tain and use a union station, that a hearing fol¬ 
lowed and that, pending the decisioxi in this 
Court, the matter is held under consideration. 

“For the reasons given, we think the course 
taken by the City of Los Angeles was the correct 
one.” 

The Court then adds, quite naturally and! in entire 
harmony with its earlier analysis, that until the Com¬ 
mission has acted under Paragraphs 18 to 21 of Sec- 

* i 

tion 402 of the Transportation Act (referring to its 
findings and certificates) the carriers can pot be re¬ 
quired to provide a new interstate union station and 
to extend their tracks thereto. The things tb be done 
are then identified as being the things which the State 
Railroad Commission has ordered the carriers to do. 

Knowing exactly the nature and character of the 
relief which the City of Los Angeles w T as asking in 
its case before the Interstate Commerce Copimission, 
namely, an order requiring the carriers to provide, 
maintain and use a union station, the Supreme Court 
held that the course taken by the City of Lbs Angeles 
in filing its petition with the Interstate Commerce 
Commission was the correct one. 


At page 24 of his brief, counsel for the Cbmmission 
states that the order for which the City of Los An¬ 
geles had applied to the Interstate Commerce Com¬ 
mission “was merely an order conferring permission 
and authority to provide, maintain and use a new 
union station”. 


i 





20 


In making this statement, counsel is entirely mis¬ 
taken as to the facts. The order for which the City 
of Los Angeles was asking was not “merely an order 
conferring permission and authority”. The City of 
Los Angeles asked for an order directing and requir¬ 
ing that acts be done, including, among others, an 
order “commanding” said defendants (namely, the 
carriers) * * * “to construct and thereafter op¬ 
erate and use a union passenger depot and appurten¬ 
ances on a site located within that portion of the City 
of Los Angeles bounded by Commercial Street, North 
Main Street, Redondo Street, Alhambra Avenue and 
the Los Angeles River, and to acquire such land, if 
any, as may be necessary for said purpose”. 

The City’s prayer for relief appears on pages 45 
and 46 of the printed record herein and we respect¬ 
fully ask the Court to refer to the same. The Court 
will find that the prayer w T as for an order commanding 
the defendant carriers to take action. It vras in no 
sense, as stated by counsel for the Commission “merely 
an order conferring permission and authority”. 

We believe that it is because of this misunder¬ 
standing as to the City’s prayer that counsel failed 
to give proper effect to the Supreme Court’s de¬ 
cision in the Los Angeles Union Station Case . 

In this connection, it may be well to bear in mind 
the distinction between three different terms which 
the Supreme Court used with precise accuracy in its 
decision in the Los Angeles Union Station Case, as 
follows: 
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(1) Findings . 

j 

These are findings of fact made by the Com¬ 
mission and do not have the effect of an order. 
They are merely preliminary to an order. For 
the findings made by the Commission iipL the Los 
Angeles Passenger Terminal Cases, please see the 

i 

printed record herein at pages 87-8 apd 139-40 
and compare the findings made by the California 
Railroad Commission, pages 147-9. 

(2) Certificates . j 

I 

These are formal certifications which are set 
out by the Commission separately and formally, 
following its opinion. They, likewise, do not di¬ 
rect or require that anything be done add do not 
have the force of an order. Please see the printed 
record pages 146-7 for the certificates issued by 
the Commission in its second decision in the 
Los Angeles Passenger Terminal Cases j 

(3) Order . 

This is a direction to do or refrain from doing 
some act. Where, as here, it is necessary for 
the Commission first to make findings of facts 
and issue certificates, the order follows the 
opinion and the certificates and appears sepa- 

i 

rately and formally. 

The Supreme Court of the United States nsed each 
of the above three terms with great care and in the 
same sense in which they are used in the Interstate 

! 

i 

i 

! 

i 

i 

l 


Commerce Act. The Court first referred to and 
analyzed the provisions of the Act bearing on the 
Commission’s findings and certificates. Turning then 
to the final step, which is the order, the Court held, 
as we have already pointed out, that the City of Los 
Angeles followed the correct course when it filed with 
the Interstate Commerce Commission its petition ask¬ 
ing for an order to provide, maintain and use the 
union station. 

The Supreme Court had not been wrongly advised 
with reference to the character of the order for which 
the City had asked. The Court thoroughly under¬ 
stood the situation and, so understanding it, decided 
that the course taken by the City in asking for such 
order was the correct one. In so holding, the Supreme 

i 

Court decided the issue of the Interstate Commerce 
Commission’s jurisdiction on the precise facts here 
under consideration. 


b. PARAGRAPH 4 OF SECTION 3. 

As already shown, the Supreme Court, in the Los 
Angeles Union Station Case, directly held that in 
cases falling within Paragraph 4 of Section 3 of the 
Act, the Interstate Commerce Commission has not 
merely the power but also the duty, where the public 
interest requires, to direct the construction and/or 
use of a union station or depot (264 U. S. 331, 344). 
It is true that at the time when said decision was 
rendered (April 7, 1924) the Supreme Court was of 
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the opinion that said Paragraph 4 of Section 3 was 
inapplicable to the facts of the Los Angeles Union 
Passenger Station situation for the reasofi that at 
that time most of the land which would be needed for 
the union passenger station site was still in the owner¬ 
ship of third parties. However, subsequent to that 
decision, those lands were acquired by the ! Southern 
Pacific Company from the El Paso & Southwestern 
Railroad Company which had acquired the same for 
its proposed terminal in the City of Los Angeles 
(Rec. 76—Footnote) and said lands, together with 
another portion of the site over which the Santa Fe 
now owns and operates its main line passenger tracks, 
are now owned by the carriers. j 

Hence, it is quite obvious that on the facts as they 
now exist the Supreme Court would have held that 
the Interstate Commerce Commission has jurisdiction 
under the provisions of Paragraph 4 of Section 3 as 
well as Paragraph 3 of Section 3 of the Actl 


I 

i 

i 

i 


| 

i 
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5. ARGUMENT OF COMMISSION’S BRIEF AS TO PRESERVA¬ 
TION OF POLICE POWER TO STATES IN MATTERS 
PECULIARLY OF LOCAL CONCERN IS NOT APPLICABLE 
TO FACTS OF PRESENT PROCEEDING. THIS IS NOT A 
CASE OF “TRENCHING UPON THE POLICE POWER OF 
THE STATE”. 


a. SUPREME COURT OF UNITED STATES HAS DECIDED 
THAT UNION PASSENGER STATION PROPOSED FOR 
LOS ANGELES IS NOT A MATTER OF MERE LOCAL OR 
PAROCHIAL CONCERN, BUT IS A MATTER OF INTER¬ 
STATE IMPORTANCE OVER WHICH THE FEDERAL 
COMMISSION HAS JURISDICTION. 


At pages 26 to 35 of his brief, counsel for the Com¬ 
mission presents an argument to the effect that the 
installation of union passenger stations in large cities 
involves problems “peculiarly” or “primarily” of 
local concern which are subject to the police power of 
the states and that hence an intent by Congress to 
“invade"’ that field must be found in express lan¬ 
guage. Counsel says further that the jurisdiction here 
claimed for the Interstate Commerce Commission 
“would trench upon the police powers of the States” 
(Commission’s Brief, pp. 27-8). 

We submit, very respectfully, that the conclusive 
answer to this argument is found in the decision of 
the Supreme Court in the Los Angeles Union Station 
Case, in which case the Supreme Court points out that 
the union passenger station here proposed for “three 
great interstate railway systems in the largest city 
of our Western Coast” is not a “local union station” 
but is a station of an entirely different character 
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which is subject to the jurisdiction of the-Interstate 
Commerce Commission (264 U. S. 331, 342, 346, 347). 

At page 345, the court expresses its views with 
reference to the kind of local union station or { terminal 
to which counsel’s argument might apply and over 
which a state commission might, under the police 
power, retain jurisdiction, as follows: 

i 

“One might, too, readily conceive ofj railroad 
crossings or connections of interstate carriers in 
which the exercise by a state commission of the 
power to direct the construction of merely local 
union stations or terminals without extensions of 
main tracks and substantial capital outlay should 
be regarded as an ordinary exercise of i}te police 
power of the state for the public convenience and 
would not trench upon the power and supervision 
of the Interstate Commerce Commission I in secur¬ 
ing proper regulation of an interchange! of inter¬ 
state traffic or passengers.” 


The court, however, hastened to point out that such 

i 

a purely local situation would be far different from 
that presented in the Los Angeles case apd in this 
connection said (p. 346): 


“But there is a great difference between such 
relocation of tracks or local union stations and 
what is proposed here . The differences i are more 
than that of mere degree, they and their conse¬ 
quences are so marked as to constitute a change 
in kind.” 


The difference between a purely local situation over 
which the state would retain its control tinder the 
police power and the facts of the Los Angeles union 
passenger station case was further emphasized by the 
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Supreme Court in its very recent decision in Lcliigli 
Valley Railroad Company v. Board of Public Utility 
Commissioners, U. S. Sup. Ct. Adv. Op. of Dec. 1, 
1928, No. 3, p. 69, decided on November 19, 1928. This 
is an important decision, to which the court’s con¬ 
sideration is particularly invited. The Supreme Court 
there upheld an order of the Board of Public Utility 
Commissioners of New Jersey requiring the Lehigh 
Valley Railroad Company to expend $324,000 in elimi¬ 
nating two railroad grade crossings and substituting 
an overhead crossing. In the course of its decision, 
the court takes occasion to distinguish between 
<£ purely parochial matters” such as the elimination 
of railroad grade crossings without anything further, 
and a union passenger station such as that proposed 
for Los Angeles, as follows: 

“It certainly was not intended bv the Trans- 
portation Act to take from the States or to thrust 
upon the Interstate Commerce Commission in¬ 
vestigation into parochial mutters like this, unless 
by reason of their effect on economical manage¬ 
ment and service their general bearing is clear. 
Railroad Commission v . Southern Pacific Com¬ 
pany, 264 U. S. 331.” 

(Note: This is the decision to which we have been 
referring as the Los Angeles Union Station Case.) 

The court then proceeds as follows: 

“The latter case makes a distinction between 
the local character of the normal elimination of 
grade crossings and the vital character from the 
standpoint of finance of the investment of large 
sums in the erection of a union station ” 
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This most recent decision of the Supreme Court 
thus emphasizes the distinction between matters of a 
purely “local” or “parochial” character such as the 
elimination of the ordinary railroad grade crossing 
(which matters are, within limits, left to the states 
under their police powers) and the vitally! different 
matters of union passenger stations in large cities, 
such as the one proposed for Los Angelefe, (which 
matters fall within the jurisdiction of the Federal 
Government under the commerce clause of the Fed¬ 
eral Constitution and the statutes enacted there¬ 
under). 

At pages 29 to 32 of his brief, counsel for the Com¬ 
mission argues that as the care over railroad grade 
crossings is peculiarly within the police power of the 
States and as the construction of a union passenger 
station would necessarily involve some rearrangement 
of railroad tracks across public streets, therefore the 
states must continue to exercise, under their police 
powers, all mandatory authority with reference to 
the entire union passenger station problem. That 

i 

would be akin to the tail wagging the dog.! In reply 
to counsel’s argument, we invite attention not merely 
to the fact, as already shown, that as to the union 
passenger station portion of the problem the Supreme 
Court, in the Los Angeles Union Station Case, has 
spoken adversely to counsel’s argument but also to 
the fact that as to the railroad grade crossing portion 
of the problem the Supreme Court in its most recent 
decision in the Lehigh Valley Railroad Company Case, 
has intimated very clearly in the language above 


I 

i 
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quoted that if the expense of the proposed railroad 
grade crossing elimination is such as to interfere with 
the “economical management and service” of the rail¬ 
road, there may be occasion for action bv the Inter- 
state Commerce Commission. 

At page 28 of his brief, counsel for the Commission 
draws attention, in substantiation of his argument as 
to the unwillingness of Congress to “ trench upon the 
police powers of the states” to the fact that in enact¬ 
ing Paragraph 22 of Section 1 of the Act, Congress 
provided that the authority of the Commission under 
Paragraphs 18 to 21, inclusive, of Section 1 should 
not extend to the construction or abandonment of 
specified classes of spur, industrial and team tracks. 
However, we invite the court’s attention to the fact 
that in the Los Angeles Union Station Case the Su¬ 
preme Court definitely held that the track extensions 
involved in the proposed union station project are not 
of the excepted character and that as to them the 
Interstate Commerce Commission must make its find¬ 
ings and issue its certificates (264 U. S. 331, 346-7). 
If the Supreme Court were inclined to construe nar¬ 
rowly statutory provisions conferring authority upon 
the Interstate Commerce Commission, it might well 
have held that these track extensions were not such 
as fall within the jurisdiction of the Interstate Com¬ 
merce Commission under said paragraphs of the Act. 

We believe that it must be apparent that the powers 
which Congress has conferred upon the Interstate 
Commerce Commission in the matter of union pas- 
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senger stations in no way “trench upon the police 
power of the states” or constitute an “invasion of the 
field” as urged by counsel for the Commissioh, (Com¬ 
mission’s Brief, pp. 26, 27, 28) but that they w^ere con¬ 
ferred under and in accordance with the “cbmmerce 
clause” of the Federal Constitution. We do not be¬ 
lieve that it is accurate to speak of the exercise of a 
Federal power conferred by the Federal Constitution 
as a “trenching upon” or an “encroachment upon” 
the police power of the States. In fact, the shoe is 
upon the other foot, as appears from the decision of 
the Supreme Court in the Los Angeles Union Station 
Case, in which case (264 U. S. 331, 345) the court says 
that one might conceive of cases of merely lo^al union 
stations as to which the ordinary exercise by the state 
of its police power 

“would not trench upon the power and super¬ 
vision of the Interstate Commerce Commission in 
securing proper regulation for an interchange of 
interstate traffic or passengers.” 


i 

b. THE PROVISO IN PARAGRAPH 17 OF SECTION 1 OF THE 
ACT. 


* I 

At page 27 of his brief, counsel for the Commission 
relies on the proviso in Paragraph 17 of Section 1 of 
the Act, reading as follows: 


“Provided, however, that nothing in!this Act 
shall impair or affect the right of a state, in the 
exercise of its police power, to require just and 
reasonable freight and passenger service for intra¬ 
state business, except in so far as such require - 


i 


i 
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ment is inconsistent with any laicful order of the 
Commission made under the provisions of this 
Act/’ 


Tlie above proviso is quoted by counsel in support 
of his argument that Congress has at all times had in 
mind the inhibition against ‘‘encroachment” of Fed¬ 
eral authority upon the rights of the States. 

Said proviso was also quoted by the Supreme Court 
in the Los Angeles Union Station Case (264 U. S. 331, 
346), but only in connection with a situation so dis¬ 
tinctly local that it might be regarded as left to the 
state under its police powers but even in such a case, 
so distinctly local in character, “a lawful order of the 
Interstate Commerce Commision would raise a ques¬ 
tion of the power of the State Commission”. 


In other words, this proviso is not a reservation of 
power to the States but rather an express declaration 
that an order of state authorities, under the police 
power, relating to freight or passenger service for 
intrastate business must fall in so far as it is incon¬ 
sistent with a lawful order of the Interstate Com¬ 
merce Commission made under the provisions of the 
Interstate Commerce Act. 


6. ARGUMENT OF COMMISSION S BRIEF BASED ON ABSENCE 
OF PROVISION FOR NOTICE TO STATE AUTHORITIES IS 
NOT PERSUASIVE. 

At pages 35, 37 and 38 of his brief, counsel for the 
Commission argues that whenever Congress intends to 
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confer upon the Interstate Commerce Commission 
authority to act in a matter which, he says,!“trenches 
upon the police power of the States” provision is 
made for notice to state authorities and opportunity 
to appear at a hearing . From the fact that no such 
provision for notice and hearing appears in the Act 
in connection with Paragraphs 3 and 4 of Section 3, 
counsel argues that it could not have been intended by 
those paragraphs to confer any “direct or affirm¬ 
ative” authority on the Commission. 

It is true, of course, that in a few matters, such as 
extensions and abandonments of lines, consolidations 
and attacks upon state rates, Congress has provided 
for such notice and hearing. 

However, in other matters likewise important to the 
States in which “direct and affirmative” power has 
unquestionably been conferred upon the Commission, 

no provision for such notice or hearing | has been 

| 

made. Please see, in this connection, the following 
provisions of the Act: 

Regulation of car service—Sec. 1, Par. 10-14. 

Establishment of facilities for interchange of traffic 
and for receipt, forwarding and delivery of 
passengers (conceded as to connecting tracks) 
—Sec. 3, Par. 3. 

Joint use of existing terminal properties—Sec. 3, 
Par. 4. | 

Establishment of through routes and joint rates 
between rail and water lines—Sec. 6,1 Par. 13. 

Establishment of rates, classifications, regulations 
and practices—Sec. 15, Par. 1. 


i 
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Establishment of through routes and joint rates be¬ 
tween rail lines—Sec. 15, Par. 3. 

Numerous other illustrations could be cited, but we 
believe that the foregoing are sufficient. 

We know of no decision pointing to the presence or 
the absence of provision for such notice or hearing as 
having any significance in connection with the ques¬ 
tion whether or not a “direct and affirmative” power 
has been conferred upon the Interstate Commerce 
Commission. 

In fact, counsel’s argument would seem to have been 
answered by two recent decisions of the Supreme 

i 

Court of the United States holding that under Para¬ 
graphs 3 and 4 of Section 3 of the Act (the very 
paragraphs here under consideration) “direct and 
affirmative” power has been conferred upon the 
Commission, though neither of said paragraphs con¬ 
tains any provision for such notice or hearing. We 
refer, of course, to 

Alabama & Vicksburg By, Co, v, Jackson <£• 
Eastern By, Co,, 271 U. S. 244; 

Los Angeles Union Station Case, 264 U. S. 331. 

We believe that this argument requires no further 
consideration. 
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7. ARGUMENT OF COMMISSION’S BRIEF WOULD RESULT IN 
INABILITY OF ANY PUBLIC AUTHORITY, STATE OR FED¬ 
ERAL, TO MAKE ORDER PRAYED FOR BY CITY OF LOS 
ANGELES AND WOULD MAKE ALL PUBLIC AUTHORITY 
IMPOTENT IN THAT RESPECT. 

i 

In Atchison, Topeka and Santa Fe Railway Com - 
pany v. Railroad Commission of California, 190 Cal. 
214, the Supreme Court of California held th^t 

“full power and authority over the matter of 
union terminal depot facilities of the railroads 
which are largely engaged in interstate commerce, 
and who are the petitioners herein, has been vested 
in the Interstate Commerce Commission under the 
terms of said Amendatory Act of 1920, and that 
by virtue thereof the Railroad Commission of 
California, one of the respondents herein, has 
been divested of the power, authority and juris¬ 
diction over that subject sought by it to be exer¬ 
cised in the several proceedings before it and by 
the order presented for review herein.” 

As has already been noted, the judgment of the 
Supreme Court of California annulling the order of 
the Railroad Commission of California for ; the rea¬ 
sons above stated was thereafter affirmed by the Su¬ 
preme Court of the United States. Los Angeles Union 
Station Case, 264 U. S. 331. I 

These decisions are in harmony with the well-estab¬ 
lished rule that when Congress acts in such a way as 
to manifest its purpose to exercise its constitutional 
authority, the regulating power of the state ceases 
to exist. 

i 

Northern Pacific Railway Co. v. Washington, 
222 U. S. 370; 
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Adams Express Co. v. Croninger, 226 U. S. 491; 

Erie Railroad Co. v. People, 233 U. S. 671; 

Southern Railway Co. v. Railroad Commission 
of Indiam, 236 U. S. 439; 

Charleston & Western Carolina Railway Co. v. 
Varnville Furniture Co., 237 U. S. 597; 

0. W. R. & N. R. R. Co. v. Washington, 270 
U. S. 87; 

Napier v. Atlantic Coast Line Railroad Co., 
272 U. S. 605. 

At pages 32-5 of his brief, counsel for the Commis¬ 
sion refers to a number of authorities in support of 
his argument that Congress has only occupied part of 
the field of union passenger station regulation and 
that there is an undefined residuum of power remain¬ 
ing in the States. However, none of the authorities 
so referred to contains anything which, in our opinion, 
even tends to support counsel in his argument as ap¬ 
plied to the facts of the present case. 

In Savage v. Jones, 225 U. S. 501, Atlantic Coast 
Line Railroad Co. v. Georgia, 234 U. S. 280 and 
Snyder v. New York C. & St. L. R. Co., 160 N. E. 
615, cited by counsel, the courts found that, on the 
facts of those cases, Congress had not manifested any 
intention to occupy the field to the exclusion of the 
states. 

On the other hand, in Napier v. Atlantic Coast Line 
Railroad Company, 272 U. S. 605 and Southern Rail¬ 
way Co. v. Railroad Commission of Indiana, 236 U. S. 
439, the other two cases cited by counsel, the Supreme 
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Court of the United States held that Congress had 
so far occupied the field as to supersede or prevent 
further state legislation on the subject. 

Hence we find ourselves in this position. The 
State of California has been divested of its power 
and authority to require the construction and opera¬ 
tion of a union passenger station in Los Angeles. The 
Supreme Court of California has so decided land that 
decision has been affirmed by the Supreme Court of 
the United States. If counsel’s argument is correct, 
Congress, while rendering impossible the further ex¬ 
ercise of that power by the states, has, at the same 
time failed to confer it upon the Interstate Commerce 
Commission. Consequently/under counsel’s argument, 
no public authority, either state or federal, j now has 
authority to make the order prayed for by j the City 
of Los Angeles, and all public authority is j now im¬ 
potent in that respect. 

Such conclusion is obviously so contrary to the 
public interest that it should not be reached unless 
there is no escape therefrom. j 

The Supreme Court of the United States, in the 
Los Angeles Union Station Case, avoided any such 
conclusion by finding that the Interstate Commerce 
Commission now has full and complete authority not 
only to make findings and issue certificates i but also 
to make the final mandatory order and we do not 
believe that this court will have any difficulty in 
reaching the same conclusion. 
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The decision of the Supreme Court is all the more 
significant when it is remembered that there was no 
one before the court advocating any mandatory au¬ 
thority in the Commission. The court might well have 
disposed of the matter by a mere affirmance of the 
decision of the Supreme Court of California. How r - 
ever, from an obvious desire to render a constructive 
service, the court went further and set forth clearly 
the power and authority of the Interstate Commerce 
Commission, not merely to make the preliminary 
findings of fact and issue the necessary certificates 
but also to issue the final mandatory order. 


8. ARGUMENT OF COMMISSION’S BRIEF IS CONTRARY TO 
NEW NATIONAL RAILROAD POLICY OF CONGRESS AS ES¬ 
TABLISHED BY TRANSPORTATION ACT, 1920. 

In Brief of Appellant, wre refer, at pages 35 to 39, 
inclusive, to the numerous recent decisions of the Su¬ 
preme Court declaring and applying the new national 
railroad policy established by Congress when it en¬ 
acted the Transportation Act, 1920. 

This policy was made effective by conferring on the 
Interstate Commerce Commission numerous new’ 
powers so as to strengthen its authority to regulate 
and control the carriers, while at the same time plac¬ 
ing the Commission in a position to assure to the 
carriers a fair return upon the properties devoted by 
them to the public service. 
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In pursuance of this policy to strengthen the power 
and authority of the Commission, Congress^ in the 
Transportation Act, in addition to dealing with many 
other subjects, took the following action with refer¬ 
ence to union passenger depots: 

i 

(1) As to Paragraph 3 of Section 3, struck out 
the limiting words which had theretofore | had the 
effect of preventing any order of the Commission 
for the construction and operation of a union 
passenger station; and 

(2) As to Paragraph 4 of Section 3, added this 
paragraph in toto, thus establishing a machinery 
by which the Commission itself may fix the com¬ 
pensation to be paid to an owning carrier whose 
property is to be jointly used by another carrier 
or -carriers. 

i 

In view both of the general congressional plan and 
of the specific action of Congress on the subject of 

i 

union passenger depots, we can not believe that 
counsel for the Commission is correct when he argues, 
repeatedly, that the authority which Congress has 
conferred on the Commission on the subject of union 
passenger depots is merely “negative” or “negative 
or restrictive” or “indirect” ( CommissionBrief, 
pp. 21, 26, 27, 35) and by no means “direct” or “af¬ 
firmative” (Commission’s Brief, pp. 21, 25, 32). 

i 

The very case of intrastate rates discriminating 
against interstate commerce cited by counsel bn pages 
35-6 of his Brief illustrates, in our opinion, much 
more correctly the action taken by the Congress in 
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1920. As counsel points out, prior to 1920 the Com¬ 
mission’s authority as to such rates was only indirect ; 
but the Transportation Act authorized the Commis¬ 
sion to deal directly with such rates, i. e., affirmatively 
order the establishment of such intrastate rates as will 
remove the discrimination. Wisconsin Railroad Com¬ 
mission v. C . B. & Q. R. Co., 257 IT. S. 563, 584. Is it 
reasonable to assume that Congress, while taking this 
fomvard step as to such intrastate rates and many 
other matters should at the same time have taken the 
backiuard step of superseding the direct, affirmative 
power of the States as to union passenger stations 
and substituting for the same a mere “ negative, indi¬ 
rect or restrictive” power? 

Referring again specifically to union passenger sta¬ 
tions, is it reasonable to assume that Congress, while 
conferring the clearly established direct and affirma¬ 
tive power where the land is already in railroad own¬ 
ership (Paragraph 4 of Section 3) should have con¬ 
ferred only a “negative, indirect or restrictive” power 
if the land happened to be still owned by John Smith, 
a third party? 

Is there any reason why the new national railroad 
policy should stop at the line which bounds terminal 
land already in railroad ownership and refuse to 
extend beyond to the lands of third parties ? 

Is there any rhvme or reason for any such dis- 
tinction? 

Without extending the argument further, we sub¬ 
mit that the argument which results in a vacuum on 
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the subject of the right of public authority to require 
the construction and operation of a union passenger 
station, even where the public interest clearly so re- 
► quires, is directly opposed to the new national rail¬ 

road policy made effective by the Transportation Act, 
1920. I 


9. CONCLUSION. 

In conclusion, we submit, very respectfully]: 

1. That under both Paragraphs 3 and 4 of Section 
3 of the Interstate Commerce Act, the Interstate Com¬ 
merce Commission has power to require the Construc¬ 
tion and operation of the union passenger station as 
prayed for by the City of Los Angeles; 

2. That the conclusion just stated is in harmony 
with the new national railroad policy made | effective 
by Congress in the Transportation Act, 1920; 

3. That said conclusion follows inescapably from 

j 

the decision of the Supreme Court of the United 

j 

States in the Los Angeles Union Station Case, the 
Alabama & Vicksburg Railway Company Case, the 
Lehigh Valley Railroad Company Case and other 
cases; ] 

i 

4. That said conclusion avoids the vacuum which 
would otherwise exist, under which no public author¬ 
ity would any longer have authority to direct] the con¬ 
struction of union passenger stations even though the 
public interest clearly so requires; and 
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5. Tlie Commission having refused to consider the 
evidence bearing on this issue, by reason of an errone¬ 
ous view on the subject of its jurisdiction, the writ of 
mandamus should issue as prayed for. 

Jess E. Stephens, 

City Attorney, City of Los Angeles, 

City Hall, Los Angeles. 

Max Thelen, 

Balfour Building, San Francisco, Calif. 

Special Counsel for Appellant, 

Edwin C. Blanchard, 

404 Southern Building, Washington, D. C. 

Associate Counsel for Appellant. 


Dated: January 4,1929. 
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TOPICAL INDEX. 


PAGF. 


Statement ...j 4 

Argument . j 11 


Congress Itself Has Not (and, Therefore, Cannot Dele¬ 
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No. 4863. 
IjNT THE 


COURT OF APPEALS 

OF THE 

DISTRICT OF COLUMBIA. 


October Term, 1928. 


United States Ex-Rel City of Los 
Angeles, 

Appellant, 
vs. 

Interstate Commerce Commission, 

Appellee . 

Brief of Amici Curiae on Behalf of Southern Pa¬ 
cific Company, Southern Pacific Railroad 
Company, Los Angeles and Salt Lake Rail¬ 
road Company, and the Atchison, Topeka and 
Santa Fe Railway Company. 

This brief is tendered by friends of the courb who 

* 

are members of the Bar of the Supreme Court of 
the United States and who were attorneys fot the 

i 

above named carriers which were the defendants in 
the proceeding before the Interstate Commerce Com- 


i 

i 
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mission, out of which the present proceeding arose. 
Those carriers are therefore directly interested in 
the result of this proceeding, and it is a subject of 
general interest. 

STATEMENT. 

The gist of the petition for mandamus is in the 
tenth paragraph (12), where it is alleged that the 
city filed a complaint with the commission and where, 
by reference to Exhibit A, that complaint is made a 
part of the petition. Manifestly the jurisdiction of 
the commission and the correctness of its ruling as 
to its jurisdiction must be determined upon the rec¬ 
ord which was made before the commission. It is, 
therefore, necessary to examine the complaint filed 
with the commission and also the petition for final 
order (115) to ascertain, if possible, whether or not 
a case within the competence of the commission was 
presented. 

That complaint was a printed document of 167 
pages, together with certain maps and diagrams. All 
but some 30 pages consisted of exhibits, made part 
of the complaint by reference and not reproduced in 
the record here. 

Now this complaint alleges in paragraph 2 (29) 
that each of the defendants is a common carrier by 
rail engaged in interstate as well as intrastate com¬ 
merce and doing business in and out of and through 
the city of Los Angeles. The lines of railway are 
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shown on a map made a part of the complaint| (28). 
This map shows that the existing Southern Pacific 
passenger station is about one mile from tlje site 
proposed for the union station; the Salt Lake ter¬ 
minal about the same distance from that sitfc, and 
that the Santa Fe passenger station is at a somewhat 
less distance from the same site. It is alleged that 
the Salt Lake depot is inadequate, that the Santa 

4 

Fe depot provides scant facilities. It is not alleged 
that the Southern Pacific depot is in any wise inade¬ 
quate, but it is alleged that the use of that'depot 

j 

“does not conform to any satisfactory plan for the 
elimination of the dangerous railroad grade crossings 

i 

on said Alameda street and elsewhere (32, |33).” 
And that quotation is substantially a repetition of a 
statement made in the opinion of the California Rail¬ 
road Commission in its decision No. 9338, 20 j Opin¬ 
ions and Orders 937. 


All these passenger terminals lie southwardly from 
the proposed site, which is on the west side of the 
Los Angeles River, on the same side with the South¬ 
ern Pacific and Santa Fe stations, while the Salt 
Lake station was on the east side of the riverl We 
say “was” because after the complaint had been 
filed, and before the petition for final order was 
filed, the Salt Lake station was damaged by fire and 
since that time that line has been temporarily using 
the Southern Pacific station (108). There is an 
allegation (9) that at a certain hour of the d&y the 

i 

i 

j 

i 
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patrons of the two lines overcrowd the concourse 
of the Southern Pacific station. But there is no 
allegation anywhere that the station is not ample for 
the business of the Southern Pacific alone. See also 
page 60. 

Main tracks of the Santa Fe lie near, but not on 
the site of the proposed station. In order that Santa 
Fe trains might enter the proposed station shown on 
the diagram (128) that company would have to lay 
trackage into the station from its main tracks along 
the west bank of the river near Aliso street ; the Salt 
Lake must either enter the station by bridging the 
Los Angeles River near Aliso street or must arrange 
with the Santa Fe to use the latter’s trackage in and 
out of the station from some point south, probably 
Hobart Junction, about four miles from the proposed 
station, and from near Broadway bridge south to 
the station, a distance of about one mile. The 
Southern Pacific must take its north and 
south trains from a point near the Broadway 
bridge to and from the station on new tracks or 
must arrange with the Santa Fe to use about one 
mile of the latter’s tracks. The Southern Pacific 
trains running between Los Angeles and El Paso 
must be deflected from Alhambra street east of river, 
and brought into the station on a bridge to be built 
near Aliso street. 

The petition (25) assumes that joint use would 
be ordered or arranged for. We quote, adding in 


—7— 


! 

! 


! 
i 
j 
| 

] 

brackets, a few distances: “That the carrying jinto 
effect of the union passenger depot order requested 
by the city of Los Angeles, as aforesaid, would re¬ 
quire to a substantial extent the joint use of existing 
railroad terminal facilities in or adjacent to the!city 

i 

of Los Angeles, including the following uses: j 

| 

“The use by the Southern Pacific passenger 
trains from the north of the Santa Fe main dine 
tracks on the west bank of the Los Angeles 
River from a point north of the Broadway via¬ 
duct as far south as Aliso street [one mile] ; 

“The use by the Salt Lake passenger thains 
from Pasadena of the Santa Fe tracks on; the 
west bank of the river between the same points 
[one mile]; 

“The use by the Salt Lake passenger tfains 
from the south of the Santa Fe tracks from 
Hobart Junction on the south to the site of the 
proposed union passenger depot on the north, 
a total distance of approximately three miles 
[four miles]; and 

“The use by the Southern Pacific of the Salt 
Lake’s tracks on the east bank of the Los An¬ 
geles River from Alhambra avenue southerly to 
Butte street, and thence west over the Salt 
Lake’s Butte street line to Alameda street” 
[four miles]. 

j 

; 

The program also includes the abandonment by 
the Southern Pacific of the operation of train service 
on Alameda street between College street on j the 
north and 15th street on the south, approximately 
three miles. (46) 


i 
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The land on which the proposed station would be 
built is some 37 acres in extent. (25) There are 
now no railroad tracks on it except the Southern 
Pacific tracks on Alameda street, which are not to 
be used and could not be used in connection with 
the proposed station. (Diagram, p. 128.) Nothing 
in the record before the Interstate Commerce Com¬ 
mission showed or tended to show that any of the 
land within the proposed site is, was, or ever had 
been dedicated to any public use, but a part of it is 
owned by the Southern Pacific Company, which is 
the lessee and operator of the railroad facilities of 
the Southern Pacific Railroad Company. The latter 
company owns no part of the thirty-seven acres 
above referred to. In the petition for mandamus 
(25) the part of the acreage owned by the Southern 
Pacific is denominated “railroad terminal land.” 

It is true, also, that paragraph 21 of the petition 
(27) says: 

“That whenever this petition contains an al¬ 
legation on a question of fact or a reference to 
any finding of fact made by the Interstate Com¬ 
merce Commission or by the California Railroad 
Commission, such fact appears and is shown by 
the evidence in the record before the Interstate 
Commerce Commission in said Docket No. 
14778.” 

The commission in its answer (150) has not re¬ 
ferred to the allegation, that a part of the site is 
already “railroad terminal land.” Otherwise we can 
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find no allegation and no intimation anywhere! in the 
record that in any paper or proceeding before the 
Interstate Commerce Commission was it ever alleged 
or attempted to be shown that one foot of ithe 37 

i 

acres was “railroad terminal land,” whatever that 
phrase may mean. All that the state commission 

i 

could say was (104): 

“A large part of this particular site is already 
owned by the Southern Pacific Company.” 

Even this mere ownership is not mentioned by the 
Interstate Commerce Commission in its report of 
last May (128 to 147). Nor was this fact of owner¬ 
ship mentioned in the city's petition for final order 
(115 to 127), except as that petition included as an 

i 

exhibit a copy of the state commission's opinion con- 

i 

taining the language last above quoted. 

So then what the commission was asked to do, 

i 

which it held that it had no jurisdiction to dp, was 
this: I 

i 

Order the three lines to dedicate to public use 
some 40 acres of land a mile from the present station 
of the Southern Pacific and the Salt Lake companies, 
and nearly a mile from the Santa Fe station j; erect 
on that land a passenger terminal, including! about 
four miles of tracks in the station yard, and build- 
ings as shown on the diagram already referred to; 
build or get use of trackage necessary to u$e this 
station, namely, joint use by the Southern Pacific of 


i 

i 



— 10 — 


Santa Fe tracks about one mile in length; joint use 
of Santa Fe tracks by the Salt Lake some five miles 
in length; joint use by the Southern Pacific of Salt 
Lake tracks some four miles in length; build a bridge 
across the river to carry the tracks of the Southern 
Pacific and possibly the tracks of the Salt Lake, and 
maintain and operate the plant as a union passenger 
station, abandoning the existing separate stations. 
All at a cost of at least ten million dollars (137-8). 

And it was vis a vis these facts that the Interstate 
Commerce Commission said last May (139): 

"The distinction between a simple switch con¬ 
nection, such as was contemplated by the cases 
previously referred to and the elaborate facilities 
sought to be required by us in the present case, 
is obvious.” (Italics ours.) 
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ARGUMENT. j 

A * | ' 

Congress Itself Has Not (and. Therefore, Can¬ 
not Delegate to Its Commission) Power to 
Require the Doing of What the Commis- 

i 

sion Was Asked to Require in These!Pro- 

i 

CEEDINGS. 

I. | 

i 

The Provisions of the Fifth Amendment to the 
Effect That No Person Shall Be Deprived of 
Life, Liberty or Property Without Due!Pro¬ 
cess of Law, and That Private Property Shall 
Not Be Taken for Public Use Without Com¬ 
pensation, Protect Corporations as Wqll as 
Natural Persons. 

i 

Railroad tax cases, 13 Fed. 722 (746); Santa 
Clara v. S. P., 18 Fed. 385 (402); San Mat^o v. 
S. P., 13 Fed. 145 (151); St. Louis S. W. v. ij;. S., 
245 U. S. 136; Sinking Fund cases, 99 U. S.719; 
Atlantic Coast Lines v. Riverside, 219 U. S.j 186. 

j 

We understand that this proposition is not! con¬ 
tested and we leave it without argument. The 'cases 
cited from U. S. Supreme Court do not rule on the 
proposition but assume it to be true. 


i 
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II. 

Cases Construing Corresponding Provisions of the 
Fourteenth Amendment Are in Point Under 
the Fifth Amendment When Action of the 
National Government Is in Question. 

Penn v. Mahon, 260 U. S. 393. 

Counsel for appellant in brief, page 83, and fol¬ 
lowing, assume the rule to be as just stated and we 
therefore need not submit argument. 

III. 

To Require These Carriers to Do What the City 
Demands of Them Would Be a Violation of 
the Provisions Above Referred to of the Fifth 
Amendment. 

Cases closely in point and decided under the Fifth 
Amendment are few. We shall use, for the most 
part, cases that turn on the corresponding provisions 
of the Fourteenth Amendment. 

Suppose that Congress should pass a special act 
ordering these three railway companies to abandon 
their existing passenger stations in Los Angeles, 
create and maintain a union passenger station in that 
city, and build necessary trackage and use one an¬ 
other’s tracks so far as needed to get in and out of 
the new' station; ordering, also, the Southern Pa¬ 
cific to abandon train service on Alameda street, be¬ 
tween College street and 15th street. On what the¬ 
ory of constitutional law could such an act be sus- 
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tained? Of course, the only possible theory; is that 
of an exercise of the police power; but that power 

i 

has its limits although we may not be able to define 
them. In Penn. v. Mahon, 260 U. S. 393, the opin¬ 
ion contains the following: 

“The protection of private property in the 
Fifth Amendment presupposes that it is wanted 
for public use but provides that it shall j not be 
taken for such use without compensation. A 
similar assumption is made in the decisions upon 
the Fourteenth Amendment. (citing leases.) 
When this seemingly absolute protection is 
found to be qualified by the police powder, the 
natural tendency of human nature is to extend 
the qualification more and more until at l^st pri¬ 
vate property disappears. But that caqnot be 
accomplished in this way under the constitution 
of the United States.” I 

I 

Manifestly a railroad which is now furbishing 
proper, adequate, convenient and sufficient station 
facilities cannot be required to tear down its station 
and erect another one merely because Congress 
might think the latter would be preferable. 

i 

Vicksburg v. La., 160 La. 1028. 

Manifestly, also, a railroad cannot be required to 
provide an airport adjacent to its station! even 
though Congress might think that this would greatly 
convenience the public. For this would be tq com- 

i 

pel the railroad to render a service which it his not 
undertaken to render. It would be a taking of pri¬ 
vate property for public use without compensation. 
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So, too, even though the existing station facilities of 
a railroad be inadequate, this does not empower 
Congress to compel it to build a new station, at a 
new location, apart from its existing line of railroad, 
for this would also be requiring it to render a service 
which it has not undertaken to render. 

The soundness of a claimed rule of law frequently 
can be tested by assuming its application to a con¬ 
crete case. Let us then consider the case of the 
Santa Fe. It has a terminal in Los Angeles city. 
Its station buildings are inadequate. Its terminal 
site is concededly adequate. Therefore Congress 
may compel it to provide adequate and convenient 
station facilities at its terminal site. But Congress 
cannot compel it to provide station facilities at San 
Fernando, in the northern part of the city of Los 
Angeles, and some fifteen or twenty miles from the 
Santa Fe’s existing line; for the Santa Fe has not 
undertaken to render that service. No more can it 
be compelled to provide terminal facilities at Venice, 
or at Hollywood, merely because those communities 
happen to lie within the municipal corporation known 
as the city of Los Angeles. 

We are now getting close to the fallacy which 
permeates the argument of the appellant. Implicit 
in every one of counsels’ arguments, there is a con¬ 
cealed premise which in our judgment is a false 
premise. It is this—that when a railroad estab¬ 
lishes its terminal in a given city, it thereby under- 
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takes to move that terminal to any other point within 
that city which will in the opinion of Congress ad¬ 
vantage the public convenience. I 

i 

That is the major premise without which their 
conclusion must fall in every case. For example, in 
the effort to distinguish this case from the Telephone 
case, 166 Cal. 640, counsel say (Brief, page 98), “no 

j 

such questions arise here. The carriers have dedi¬ 
cated their property to an adequate passenger service 
in the city of Los Angeles, and hence are subject to 
regulation of that service in the public interest under 
the police power.” That is no answer to the Tele¬ 
phone case unless we assume that when a carrier es¬ 
tablishes a terminal at Boyle Heights, in the ieastern 
edge of the city of Los Angeles, it thereby i under¬ 
takes to move that terminal to Hollywood, 1 in the 
west end of the city, if Congress should bejof the 

i 

opinion that public interest would be advantaged 
thereby. Unless that assumption is valid, this case 
is not to be distinguished from the Telephony case, 
or the Del Mar case, 167 Cal. 666, appellant’? brief, 
page 98, or the Atchison Company case, 173 Cal. 
577, cited in appellant’s brief at pages 97 and|99, or 
the Hollywood case, 192 Cal. 307, cited in appellant’s 
brief at page 99. | 

Now it is apparent at the outset that the “jmder- 
taking to serve” of a steam railroad is materially 
different from that of such public utilities as domes¬ 
tic water companies, gas companies and electric light 
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companies. A steam railroad does not undertake to 
go to the homes and places of business of its patrons 
to serve them. It undertakes only to serve those 
patrons who come to it. This distinction is impor¬ 
tant. It was recognized in the Atchison case, 173 
Cal. 577 (585), and in the Hollywood case, 192 Cal. 
307 (312). 

But appellant may say: “You have undertaken to 
serve the people of the entire city of Los Angeles/’ 
We answer no. We have undertaken to serve only 
those people of the city who come to our station, 
upon our line 1 of railroad. This limitation is inher¬ 
ent in the very nature of a steam railroad and the 
method of its operation. It cannot go to the homes 
of its patrons ; a water company or a gas company 
must go in order to serve its patrons. A street rail¬ 
way, in this respect, is midway between the steam 
railroads on the one side, and the gas company or 
water company on the other. It partakes somewhat 
of the characteristics of each. Surely the under¬ 
taking of the street railway, which enters a com¬ 
munity to serve its people, is broader and more com¬ 
prehensive than that of a steam railroad. Yet the 
court did not hesitate to hold in the Hollywood case, 
supra, that the undertaking of a street railway can¬ 
not be held to extend beyond the limits of the fran¬ 
chises which it has applied for and accepted. If the 
undertaking of a street railway is limited to its fran¬ 
chises, surely the undertaking by a steam railroad 
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cannot be held to extend beyond them. Yet npt one 
of these carriers can comply with this order without 
applying for and obtaining additional franchises 
which it has never sought, nor desired. 

i 

Appellant will say that it is not seeking to cbmpel 
carriers to move their terminals to a distant Dclrt of 
the city, but is seeking to move them only one mile. 
But whether it be a mile, or five miles or twelve 

I 

miles, the rule of law is the same. In either case, it 
is equally beyond the power of Congress because it 
is an attempt to compel the carrier to undertake a 
service which it has never undertaken to render. In 
the Hollywood case, supra, some of the extensions 
sought were only one-half mile in extent and in¬ 
volved only a relatively small expense of extending a 
street railway track along a public street. The court 
had no hesitancy in holding that the street railway 
company could not be compelled to make evep this 
short and comparatively inexpensive extension be¬ 
cause it had not undertaken to render this service. 
The removal of a railroad terminal one-half mile in 
the heart of a great city may be vastly more burden¬ 
some and oppressive than the twelve-mile extension 
sought in the Atchison Company case, 173 Calj 577. 

But the principle is the same in either case. 'Once 

i 

you concede that public authority may compel aj pub¬ 
lic utility to expend money, in any amount, however 
small, in a service which it has not undertaken to 
render, there is no place to draw the line and you 
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have opened the door to unlimited confiscation of 
private propeprtv. 

To order these extensions, and to order the ac¬ 
quisition of the new land necessary for rights of way 
and the union 1 station site and to order the dedica¬ 
tion of these lands to public use and the construction 
thereon of a union passenger station building and 
some four miles of trackage, is confiscation of the 
property of the railroad companies and their several 
share holders. It is not pretended that any compen¬ 
sation is to be given to them for the forced invest¬ 
ment of so great an amount of capital in such new 
enterprise, th£ carriers being left to such remunera¬ 
tion as they may be able to secure from rates they 
mav be able to have established and to collect. 

w 

In the case of Pac. T. & T. Co. v. Eshleman, 166 
Cal. 640, the court said: 

“It therefore stands admitted, as indeed it 
must, that for the taking no compensation what¬ 
soever is made. And, of course, it cannot be 
contended and is not contended that an appor¬ 
tionment of rates or tolls for a service to be 
rendered in the future is a compensation for the 
present taking of property, and as little can it 
be said that the allocation of such rates and 
tolls to be earned in the future can ever measure 
up to the constitutional requirement that prop¬ 
erty shall not be taken without compensation 
first made and paid to the owner.” 
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In the Hollywood case, 192 Cal. 307, the court 
said (310) : j 

“We entertain no doubt that neither the rail¬ 
road commission nor any other governmental 
agency possess such power.” 

As was said in Pac. T. & T. Co. v. Eshleman,! 166 
Cal. 640 (665), it may not be amiss to point out that 
devotion to a public use by a person or corporation 
of property held by them in ownership does not de¬ 
stroy their ownership and does not vest title to; the 
property in the public so as to justify, under the ex¬ 
ercise of police power, the taking away of the man¬ 
agement and control of the property from its owners 
without compensation, upon the ground that public 
convenience would better be served thereby, or that 
the owners themselves have proven false or derelict 
in the performance of their public duty. 

In his concurring opinion, in this Union depot 
case, when it was before the state court, in Atchison 
v. California Railroad Commission, 190 Cal. page 
214 (228), Chief Justice Shaw said: | 

“Entirely new tracks will have to be built to 
reach the new depot, and the land on which it is 
to be erected and on which the track is t<? be 
built will have to be acquired by said companies, 
or by some subsidiary company, in which they 
are all interested, and vast sums of money ihust 
be used in constructing the buildings and tracks 
required for the union depot. If this is true, it 
is equally beyond the power of the Interstate 
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Commerce Commission to make the order. To 
require the railroad companies to construct this 
depot and the tracks necessary therefor is equiv¬ 
alent to ordering - them to dedicate new property 
to a public use. I know of no power which will 
justify the state in commanding a railroad com¬ 
pany to thus acquire and dedicate property to a 
public use.” 

Chief Justice Shaw's opinion in that case was fol¬ 
lowed bv the court in the Hollywood case, 192 Cal. 
307 (311). 

The absolute duties of the carriers are limited to 
the furnishing of reasonable and adequate facilities 
to their several patrons. If a station is too small a 
railroad may be required to enlarge it. If a station 
burns down a railroad may be required to replace it. 
These are matters within the realm of the police 
power. These are but the carrying out of obliga¬ 
tions incurred when the railway entered the field of 
its activity; but to require a railroad company to 
abandon its own adequate facilities and go elsewhere 
than on its own property and acquire additional land 
and construct new facilities to be used jointly by it¬ 
self and another railroad company is outside the 
realm of regulation and is an infringement upon the 
constitutional right of the carriers. 

The appellant seeks not to compel the carriers to 
make adequate facilities that are now inadequate, but 
requires abandonment of adequate facilities, at least, 
so far as the Southern Pacific Company is con- 
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cerned. In Vicksburg v. Louisiana, etc., 160 La. 

i 

1028, which was an appeal from a judgment enforc¬ 
ing an order of the Commission requiring the: erec¬ 
tion of a new depot, the evidence showed that the 
existing depot was adequate although unsightly and 
not modern. The court, in a concise and clear opin¬ 
ion, held that the Commission had exceeded its juris¬ 
diction. 

It is recognized by the courts that there is a | clear 
distinction between power to regulate and the I right 
to manage. The management of the business! of a 
corporation is a matter which must of necessity be 
left to the business sagacity of the owner if the cor- 

i 

porations are to survive. It is clearly recognized 
that as long as such property is to be held in private 

ownership with the incidental risks attached to its 

; 

use in the business, the right of management! must 
remain incident to the ownership and does not pass 
to the government. Otherwise, the government 
would secure for the public benefit all the advantage 
of ownership without the incidental risk. 

Even when the charter of a railroad corporation 
empowers it to make extensions into territory Which 

j 

it has not seen fit to enter, neither the state nor the 
Federal Government can compel such extension for 
it is strictly a matter to be determined by the direc¬ 
tors of the company whether it would be advisable; 
and as to the cost, feasibility, and advisability of 
raising the necessary capital for investment in the 
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proposed venture. This was recognized and clearly 
stated in Towers et al. v. United Railway, 126 Mary¬ 
land, 478. In that case, it appeared that a street 
railway company had the right under its franchise to 
build the extension sought but which it had never 
exercised. The public service commission ordered 
the extension, basing its order “upon an obligation 
arising under the appellee’s profession and under¬ 
taking to serve the territory designed to be served by 
the proposed extension, and upon its finding of fact 
that the extension would be remunerative to the ap¬ 
pellee.” The Supreme Court granted relief to the 
railway company, and this decision was affirmed by 
the Court of Appeals of Maryland. 

In People v. Stephens, 197 N. Y. 1 (10), it was 
said that the commissioners could not assume the 
position of financial managers or substitute their 
judgment for that of the directors of the company. 
That case involved a refusal of the commission to 
permit the issuance of securities for the purchase of 
railroad property which constituted an addition or 
extension to its existing service, but the principle in¬ 
volved is the same as in the present case, namely, 
that the question of the advisability of the issuance 
of securities for additions or extensions to service is 
primarily a matter for the judgment of the owners 
and directors of the company. The court in that 
case said: 
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“We do not think the legislation referred to 
was designed to make the Commissioners the 
financial managers of the corporation, or; that 
it empowered them to substitute their judgment 
for that of the board of directors or stockhold¬ 
ers of the corporation as to the wisdom of a 
transaction, but that it was designed to make 
the Commissioners the guardians of the public 
by enabling them to prevent the issue of stock 
and bonds for other than the statutory pur¬ 
poses.” 

i 

I 

The case last cited was quoted in the case oi Peo¬ 
ple v. Stevens , etc., 203 N. Y. 7, where the tourt 

i 

said at page 19 in regard to the powers of the Pub¬ 
lic Service Commission that its discretion could not 
override the discretion of the officers of the company 
in the management of its affairs or the provisions of 
the statute which prescribe the cases in which se¬ 
curities are permitted. j 

These authorities sustain, we submit, the proposi¬ 
tion that the matter of investment of new money in 
additional enterprises is strictly a matter of corpo¬ 
ration business policy to be left to the sound discre¬ 
tion of the directors, and may not be compelled by 

i 

any governmental agency. 

! 

The jurisdiction of the regulatory bodies is limited 
to the regulation of enterprises in the public pse to 
which the owner has itself dedicated the property. 
The courts have repeatedly held that the powers of 
railroad commissions are limited to regulation. 
Therefore a railroad line or extension, or a union 
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station must be constructed before there is an object 
upon which this function of regulation may operate. 

This limit on the powers of governmental agen¬ 
cies was pointed out in Pacific Telephone etc. Co . v. 
Eshelman, 166 Cal. 640. The Court said at page 
663, after stating that there are certain fundamental 
principles governing the exercise of the police power: 

“The first of these is that this power goes 
merely to the regulation of the public utility and 
that when an order passes beyond proper regu¬ 
lation it amounts to a taking of the property, 
and the order is then referable not to the police 
power but to the power of eminent domain.” 

The Court further says on page 665: 

“This principle, it is to be noted, is not that 
the legislature, acting directly or through its 
authorized mandatories, may not subject prop¬ 
erty devoted by its owners to a public use to an¬ 
other public use, or to the same public use by its 
rival, but that the doing of this is an act refer¬ 
able to the power of eminent domain and not to 
the police power and that compensation must be 
made accordingly. Herein lies the vital distinc¬ 
tion between the legitimate exercise of the police 
power and the exercise of the power of eminent 
domain. In the former, uncompensated obedi¬ 
ence to the order is imperative. In the latter, 
the order may not be enforced without compen¬ 
sation first made. And, finally, it may not be 
amiss to point out that the devotion to a public 
use by a person or corporation of property held 
by them in ownership does not destroy their 
ownership and does not vest title to the property 
in the public so as to justify, under the exercise 
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of police power, the taking away of the manage¬ 
ment and control of the property from its; own¬ 
ers without compensation, upon the ground that 
public convenience would better be served 
thereby, or that the owners themselves have 
proven false or derelict in the performance of 
their public duty. Any law or order seeking to 
do this passes beyond the ultimate limits of the 
police power, however vague and undefined 
those limits may be.” 


Therefore we submit that the government is!with¬ 
out power to order or compel the carriers and their 
stockholders to procure say ten million dollars and 
dedicate the same to public use extending theiri main 
lines and entering upon a traffic which they have no 
desire to undertake. 


At page 102 of appellant's brief it is urged that as 

i 

the city has expressed a willingness to give the nec¬ 
essary franchises and permits therefore the! rail¬ 
roads may be compelled to ask and accept them|; that 
if the railroads may be required to exercise the 
power of eminent domain to obtain necessary land 
for needed facilities, then they may also be j com¬ 
pelled to acquire or accept such franchises as may be 
necessary for needed facilities. But the same fal¬ 
lacy which we have pointed out underlies this jargu- 
ment. 


We admit that if the Santa Fe station building is 
too small for the proper accommodation of its pa- 

i 

trons, the company may be compelled to enlarge its 


I 

i 

i 

i 

i 

i 

i 
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building although in order to make such enlargement 
it might have to acquire new land in one way or 
another. But that is not to say that the company 
may be compelled to remove its station to a point not 
on its line, and acquire the permits or franchises 
necessary to accomplish such removal. 

In the Hollywood case supra, the decision went to 
the effect that an order compelling extension and 
service in a field not embraced within the limits of 
the enterprise of the carrier and not within the lim¬ 
its of its franchise was void and non-enforceable. 
In this respect steam railroad corporations are not 
essentially different from street railroad corpora¬ 
tions. 

The routes of steam railroads are to be set forth 
in their articles of incorporation under the state law 
of California. California Civil Code, Sec. 291. 
Upon incorporation the company has the right to 
construct its railroad as defined in its articles. Cali¬ 
fornia Civil Code, Sec. 465, subdiv. 4. It has the 
right to cross any public highway in California, Sec. 
465, subdiv. 5, outside of incorporated cities or 
towns, Sec. 470, California Civil Code; in incorpo¬ 
rated cities and towns under the limitations placed by 
Sec. 470 no construction can take place without the 
grant of franchise by a two-thirds vote of the city 
authorities—that is for crossing or use of streets. 
The granting of a franchise always pre-supposes an 
application therefor by the one who would exercise 
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the franchise. Therefore, whether or not a railroad 
corporation possesses franchise in any municipality 
in California becomes an important factor in ascer¬ 
taining’ the extent of the company's obligation to 
serve the public. If the company does not hold a 
franchise allowing it to voluntarily construct exten¬ 
sions, there is no justification for saying that the 
company had impliedly undertaken to extend its! line 
whenever it should become desirable from the stand¬ 
point of the government agencies—see Hollywood v. 
Railroad Commission, 192 Cal. 307 (313). 

An examination of the diagram (128) and the 
map (28) at once reveals the fact that several fran¬ 
chises will have to be secured by all petitioners, j The 
Santa Fe will have to secure a franchise to cross 
Dominguez street, Commercial street, Aliso street, 
Center street, Vignes street and Lyon street. iThe 
Southern Pacific and Salt Lake roads will have to 
secure a franchise to cross the Los Angeles river, 
Center street, Vine street and Lyon street. The 
Southern Pacific will have to acquire a franchise for 
the relocation of Alameda street between Aliso and 

i 

Los Angeles streets. And perhaps all of the carriers 
will have to acquire franchises to cross other streets 
at other locations, depending upon how it should be 
determined that access could be obtained to the pro¬ 
posed station site. Session Laws of California, 1925, 
page 1024 (1031-3). Constitution of California, 
Section 19, Article 11. 
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We submit that no governmental agency has au¬ 
thority to make any lawful order requiring railroad 
companies or their officers to apply for franchises or 
privileges which those corporations and their officers 
do not desire to exercise. As said in the Hollywood 
case, supra, the franchise rights of a street railroad 
are important in ascertaining the extent of the com¬ 
pany's obligation to serve the public because they 
represent the authority which the company has asked 
for and obtained from the municipality—but where, 
as in the present case, the company does not hold 
franchises allowing it to voluntarily construct these 
extensions, there is no justification for saying that 
the company has impliedly undertaken to extend its 
line whenever it should become necessary. 

So we say 1 that the thing sought to be required 
here is beyond the absolute duty of the corporations. 
O. W . R. & N. v. Fairchilds ,, 224 U. S. 510 (529). 
In the Hollywood case the court announced the fol¬ 
lowing conclusion: 

“We conclude that Section 36 of the Public 
Utilities Act, Statutes of 1915, page 115, inso¬ 
far as it seeks to confer jurisdiction upon the 
Railroad Commission to order a street railway 
company to extend its lines into a new territory 
in which it has no franchise is ineffective for 
that purpose and to that extent void.” 
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IV. j 

i 

i 

Opinions of State Courts Cited as Contra to Our 
Position Are Either Not in Point or Are Con- 

i 

_ i 

trary to Decisions of the United Stated Su¬ 
preme Court 

In appellant's brief at page 34-5 it is insisted that 
the Supreme Court of California in two opinions has 
held that the State Commission had power before 
the Transportation Act of 1920 to require to be; done 

I 

what is here sought to be accomplished. The state¬ 
ment with respect to the Civic Center case (175 Cal. 
441) is so worded as to convey the impression that 
the Supreme Court of California there decided that 
the Railroad Commission had jurisdiction over the 
subject of union stations. But even a cursory ex¬ 
amination of the opinion in that case will show that 
the sole question considered and the sole question 
decided there was the question of jurisdiction over 
grade crossings as between the State Comrriission 

i 

and the city of Los Angeles. 

At page 34 of the brief counsel convey the im¬ 
pression that the Supreme Court of California in 
Union Station case, 190 Cal. 214, decided that ex¬ 
cept for the taking away thereof by the Transporta¬ 
tion Act of 1920 the State Commission would have 
had the requisite authority to require these carriers 
to erect a union station. But that court did hot so 
hold. The petitioners in that case made two' main 
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contentions—first, that by the enactment of the 
Transportation Act of 1920 Congress had so occu¬ 
pied the field as to exclude the states from any 
power or control over union stations of interstate 
railroads, extension of lines, abandonment of opera¬ 
tion, and use by one carrier of another's main line 
tracks; and, second, that an order requiring the erec¬ 
tion of a union station where it would necessitate the 
extension of main line tracks, abandonment of oper¬ 
ations and of adequate terminal facilities, acquisition 
of new property and dedication thereof to the public, 
was in excess of the police power and therefore was 
not within the power of any governmental agency. 
Manifestly a decision of either of those questions in 
favor of petitioners would determine the case and 
require the annulment of the Railroad Commission's 
order. The California court elected to consider and 
determine the first of these questions. The determi¬ 
nation thereof favorable to the petitioners rendered 
unnecessary consideration of the remaining ques¬ 
tions, as the court pointed out in saying, “This dis¬ 
position of the primary inquiry involved in these 
proceedings renders unnecessary a discussion of the 
several subsidiary questions presented for our con¬ 
sideration by the briefs of counsel herein.” 190 Cal. 
227. 

Mr. Chief Justice Shaw, in a concurring opinion, 
indicated that in his view the petitioners were equally 
correct in their second contention. At page 99 of 
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appellant’s brief the case last cited is again referred 
to and at page 100 it is said that none of the other 
six justices concurred in his views. But in the Hol- 
lyzuood case, 192 Cal. 307 (311), the Court ini banc 
cited and adopted Chief Justice Shaw’s language 
with unqualified approval. 

j 

Beginning at page 83 of appellant’s brief counsel 
take up various State Court decisions in uniori sta¬ 
tion cases, and we proceed to an examination of 
these cases to see to what extent they justify appel¬ 
lant’s position stated at the top of page 83, that an 
order of the Interstate Commerce Commission for 
the construction and operation of the proposed union 
station in Los Angeles would not deprive carriers of 
any right under the Fifth Amendment to the I Con¬ 
stitution of the United States. 

Railroad Comm, of Alabama v. Alabama etc-, 182 
Ala. 357, is cited in appellant’s brief at pages 71, 84, 

92, and 94. It was a suit by a carrier to enjoin the 

| 

enforcement of an order requiring the construction 
of a union station. Evidently the proposed station 
was located at a point where three railroads| con¬ 
verged and the order therefore did not involve the 

i 

question of the power to compel an extension of 
lines by any carrier. At any rate, the question 
whether a carrier can be compelled to extend its 
tracks for a union station was not discussed or| men¬ 
tioned therein. 


i 

i 
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Railroad Comm, of Alabama v. Alabama etc., 185 
Ala. 354, is cited in appellant’s brief at pages 47, 71, 
85, 92, and 94. The question which we are here con¬ 
sidering was not controverted and was not discussed 
in that case. The power of the state to compel all 
railroads entering a given city to use a union station 
was conceded. The controverted question was 
whether the state could compel the railroads to 
jointly acquire the necessary land and jointly con¬ 
struct the building. The Court said, “If the state 
has the power to which we have referred, and that 
power seems to be conceded, then it has the corres¬ 
ponding authority to put that power into exercise.” 
(Italics ours.) 

In Mayor and Aldermen v. Norwich etc., 109 
Mass. 103, cited in appellant’s brief at pages 71, 86, 
92, and 93, the question here involved was consid¬ 
ered and decided and that case is therefore in point 
here. But the reasoning of that decision will not 
commend itself to the Court. The power of the state 
to compel a railroad to extend its tracks so as to 
reach a union station was predicated upon the re¬ 
served power to alter, amend or repeal its charter, 
and that conclusion is in direct conflict with the de¬ 
cision of the Supreme Court of the United States in 
Superior Water etc . Co. v. City, 263 U. S. 125. It 
is therefore entitled to no weight whatever as au¬ 
thority here. 
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In answer to the argument that to require the 
railroads to expend money in extending their line 
for the rendition of a service which they ha^d not 
undertaken to render would amount to a taking of 
property without compensation, the Massachusetts 
Court said: 

“Their compensation for the outlay is in the 
tolls they receive from travelers or others.” 

That this theory is unsound is clear from the argu¬ 
ment and statement of the Court in the Telephone 
case, 166 Cal. 640 (686-87), where the Court said: 

I 

“And of course it can not be contended and 
is not contended that an apportionment of; rates 
or tolls for a service to be rendered in the fu¬ 
ture is a compensation for the present taking of 
property.” 

Dewey v. Atlantic Coast Line, 142 N. C. 392, is 
cited in appellant's brief at pages 71, 87, 92, ahd 94. 
But that case is not in point here at all for it was an 
action by a group of property owners to enjoin rail¬ 
roads from carrying out an order of the Commission 
to construct a union station, which order the rail¬ 
roads desired to obey. No further comment oil that 
case is necessary. 

I 

Griffin v. Southern R. Y., 150 N. C. 312, cited in 
appellant's brief at pages 88 and 94 is another case 
of the same sort as the Dewey case and equally ir¬ 
relevant here. 
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Corporation Comm. v. Seaboard, etc., 161 N. C. 
270, is cited in appellant’s brief at pages 88 and 94. 
The sole question reviewed in that case, aside from a 
procedural question, was whether the validity of an 
order requiring two railroads to join in a union sta¬ 
tion could be attacked upon the ground that the erec¬ 
tion of the station at the point designated would take 
away the business of a rival town. The case is not 
at all in point here. 

Missouri Oil & Gas Co. v. State, 29 Okla. 640, is 
cited in appellant’s brief at pages 51, 88, 92, and 93. 
The ruling is rested squarely upon the authority of 
the Massachusetts case of Mayor v. Norwich etc., 
supra, which, as we have shown, is contrary to the 
decisions of the United States Supreme Court and 
can not be accepted as authority here. The Okla¬ 
homa court said that this Massachusetts case had 
been cited with approval in Northern Pacific v. Dus¬ 
tin, 142 U. S. 492, but herein the Oklahoma court 
was mistaken. The Massachusetts case was not 
cited there at all, and its doctrine was certainly not 
approved as the decision of the United States Su¬ 
preme Court was quite the opposite of the decision 
made by the Massachusetts court. 

State v. K. C. Railway Co., 32 Fed. 722, is cited 
in appellant’s brief at page 94. It is cited as au¬ 
thority by the Oklahoma court, but is entirely out of 
point. The Kansas City case related only to a union 
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station at a railroad intersection and therefore did 
not involve the power of the state to compel j a rail¬ 
road to extend its line. 

State v. St. Louis, 165 S. W. 491, is cited in ap¬ 
pellant’s brief at pages 48, 71, 88, 90, 92 and 93, but 
in that case the question of the power of the $tate to 
compel a railroad to extend its lines in order to enter 
a union station does not appear to have been raised. 
At any rate, it is not discussed in the opinidn. 

State v . St. Louis etc., 199 S. W. 829, cited in ap¬ 
pellant’s brief at page 90, is the same case at a later 
stage and the same comment applies. 

Gulf, Colorado & Santa Fe v. State, 167 |S. W. 
192, is cited in appellant’s brief at pages 48 and 90. 
It is not in point here because it related to two inter¬ 
secting railroads and the order of the Commission 
was construed by the Court as requiring them to 
construct a union station at or near the junction of 
their lines of railroad. 

i 

I 

North Caroline etc. v. Southern, 185 N. C. 435, is 
cited in appellant’s brief at pages 57 and 94. j That 
concerned merely the validity of an order requiring 
two intersecting railroads to maintain a unidn sta¬ 
tion at the junction point. The question of the power 

i 

of the state to compel an extension of lines was not 
involved therein. 

i 

Chicago etc. v. State, 90 Okla. 173, is cited in ap¬ 
pellant’s brief at pages 92, 93, and 94. 


! 
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That was a 4 to 3 decision affirming the power of 
the Commission to require railroads to construct a 
union station t>ut did not mention the point we are 
here considering other than by very general lan¬ 
guage. The majority opinion said that “the power 
in question was settled and established by a long line 
of decisions of this court, both upon the theory that 
the same was a proper exercise of its police power, 
or of the right reserved to the legislature to amend, 
alter or repeal the charter of said railroad/' But, 
as we have pointed out above, this theory has been 
definitely rejected as unsound. The majority opin¬ 
ion in the Oklahoma case also criticized as unsound 
and refused to follow the decision of the California 
Supreme Court in the union station case, 190 Cal. 
214, which was shortly thereafter affirmed by the 
Supreme Court of the United States in Railroad 
Commission v. Southern Pacific, 264 U. S. 331. 

State v. Jacksonville Terminal, 71 Fla. 295, is cited 
in appellant's brief at page 92. But the Florida 
court there held to be void an order of the Railroad 
Commission requiring several roads and the Termi¬ 
nal Company to join in the erection of a new, better 
and larger terminal station upon a site apart from 
the site of the existing terminal station then in use. 
The Court's conclusion on this point is correctly 
summarized in the last paragraph of the syllabus 
as follows: 
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'‘The statutes do not confer upon the Rail¬ 
road Commissioners any power that may fairly 
be regarded as authorizing the Commission to 
make an order requiring the local terminal Com¬ 
pany and the railroad companies that are its 
patrons jointly to change the location of; the 
terminal company’s depot or terminal.” 

! 

; 

It is but fair to add, however, that the Court does 
say in the course of its opinion: 

“There is authority to compel the railroads 
entering the city to erect, operate and maintain 
a joint passenger terminal or union depot, even 
though the effect of such order would be tp re¬ 
quire the railroads using the present terminal 
depot to withdraw from it.” 

I 

That statement, however, was pure obiter dictum. 

i 

State ex rel. R. R. Commissioners v. Atlantic 
Coast Line, 67 Florida, 441, is referred to in ap¬ 
pellant’s brief at page 94. But, in that case| the 
constitutional limitations are not discussed. 


The case of Missouri etc. v. State, 38 Okla. 401, 
is referred to in appellant’s brief at page 94, but in 
that case no constitutional question seems to have 

• j 

been raised, discussed or decided. 


We have now reviewed briefly all of the state 
cases relied upon by appellant as supporting its 
claim of power to compel a railroad to extenc} its 
main line tracks for the purpose of joining in a 
union station at a point apart from its existing 
tracks. Of the cases cited by appellant in this 


con- 
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nection all but six did not involve this question, and 
are therefore not in point. Of the six remaining 
cases, three are in point. In these, the courts of 
Massachusetts and Oklahoma affirmed the existence 
of this power upon the ground that it is comprised 
within the reserved power to amend, alter or repeal 
charters, a theory which has been rejected as un¬ 
sound by the Supreme Court of the United States 
and which would in any event be a matter for the 
exertion of state power and not of federal power 
where the power to alter or amend the charter is 
reserved by the state and not by the federal govern¬ 
ment. In the three remaining cases, the Supreme 

Court of Alabama and the intermediate court of 

! 

Texas have assumed the existence of this power, 
either because it was expressly conceded, or because 
it was not controverted in the case before them. 

V. 

Cases Cited by Appellant From the Reports of the 
Supreme Court of the United States Are Not 
in Point. 

Wisconsin etc . v. Jacobson, 179 U. S. 287, is cited 
in appellant's brief at pages 92 and 93. But it is 
not at all in point for it involves solely an order re¬ 
quiring two intersecting railroads to provide at the 
point of intersection facilities for the interchange of 
cars and traffic. 
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Denver & Rio Grande v. City etc . of Denver j, 250 
U. S. 241, is cited in appellant's brief at pages 72 
and 93. This case is equally irrelevant with the! case 
last before cited. 

i 

Neither of these cases involve the joint use of 
main line or any line, the joint use of any facilities, 
the extension of main line, or the abandonment of 
lines. 

Counsel for appellant say (brief pages 94-5); that 
carriers' argument on the Fourteenth Amendment 
was fully presented to the Supreme Court of the 
United States in Railroad Commission v. Atchison, 
264 U. S. 331, and that “it is the chief business of 
that tribunal to pass on just such contentions. | If it 
be true that by reason of any provision of the| fed¬ 
eral constitution no public authority has any power 
* * * the Supreme Court of the United States 

would undoubtedly have said so.” 

On the contrary, our understanding is that! that 
Court seldom or never bases a decision on the Four¬ 
teenth or any other amendment to or clause o£ the 
Constitution if the case can be disposed of on other 
grounds. In the case just cited, the Court found 
that it could readily affirm the judgment of the istate 
court without solving any problem of constitutional 
law. What powers the State Commission might 
have exercised within the limitations of the Four¬ 
teenth Amendment would seem to be an academic 
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question if, as we claim, Congress occupied the field 
by enacting the Transportation Act, 1920. The pre¬ 
cise issue decided by that Court and the ground of 
the decision are stated in the words of the Court’s 
opinion in appellant’s brief at page 40. 

VI. 

The Railroad Companies Have Not Admitted 
That the Interstate Commerce Commission 
Could Within the Limitations Imposed by the 
Fifth Amendment Be Vested With the Juris¬ 
diction Which Applicant Claims That the 
Commission Possesses. 

Carriers are not parties to this proceeding, and it 
is probably of no importance what positions they 
take or have taken in connection with the so-called 
Union Station proceeding. 

At pages 73 to 76 of their brief, counsel for ap¬ 
pellant insist that carriers have admitted that the 
Commission has this jurisdiction which appellant 
claims for it. The references which counsel make to 
papers filed for the railroads may be taken in con¬ 
nection with certain other statements in the same 
papers and also referred to in appellant’s brief at 
pages 94-5, and must be taken also in connection 
with the concluding statement of the State Court’s 
opinion in Atchison v. Railroad Commission, 190 
Cal. 214, where the Court said: 
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“This disposition of the primary inquiry in¬ 
volved in these proceedings renders unnecessary 
a discussion of the several subsidiary questions 
presented for our consideration by the briefs of 
counsel herein.” j 

And one of the questions presented but not decided 
was the question of power under the limitations of 
the Fourteenth Amendment. 

In fact, in both courts we argued quite fully that 
under the limitations of that amendment the jState 
Commission could not be clothed with jurisdiction to 
do just what the city here seeks to have the Inter¬ 
state Commerce Commission do, and our argiunent 
as to the State Commission’s lack of power tinder 
the Fourteenth Amendment applies equally t<b the 
possible extent of the Federal Commission’s power 
under the Fifth Amendment. Our argument las to 
the State Commission’s power was, first, lac|k of 
power under the Fourteenth Amendment; second, 
lack of power under the commerce clause to the In¬ 
terstate Commerce Acts, especially Transportation 

Act 1920. We have never admitted that the Four- 

! 

teenth Amendment permits the state government or 
that the Fifth Amendment permits the federal! gov¬ 
ernment to force the carriers to do that which is the 
aim and end of this present proceeding. 

Inasmuch as counsel for appellant have quoted at 

j 

pages 74-5 from documents which are not paj-t of 
the record here, we may, we hope, be pardoned for 
quoting briefly from the same papers. 
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For instance: At page 53 of carriers’ brief in the 
case of Atchison v. Commission, 190 Cal. 214, car¬ 
riers said: 

! 

“The decisions and orders rendered by the 
California Railroad Commission take the prop¬ 
erty of petitioners for public use without com¬ 
pensation and deprive petitioners of their prop¬ 
erty without due process of law, and deny pe¬ 
titioners the equal protection of law in contra¬ 
vention of and repugnant to the provisions of 
the Fourteenth Amendment of the Constitution 
of the United States.” 

The case involved much more than the building of 
a station; it involved extension of lines, joint use of 
lines and abandonment of line. Carriers did argue 
that these were subjects committed to the superin¬ 
tendence of the Interstate Commission and that any 
powers which the State Commission might have had 
over them had been taken away by the Act of 1920. 

VII. 

We Therefore Conclude Our Presentation of This 
Case Under the Limitations of the Fifth 
Amendment as Follows: 

A public utility which has undertaken to render a 
public service can be required by the government in 
the exercise of its police power to expend money 
when necessary to render that service adequate, safe 
and convenient (subject, of course, to limitations not 
necessary to particularize here). The government 
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may not require such a public utility to expend 

i 

money in the rendition of a service other thajn or 
different from or in addition to that which iti has 

i 

undertaken to render. A steam railroad does not 
undertake to go to its patrons. It undertakes: only 
to serve those who come to it. The undertaking of 
a railroad in this behalf is defined by the location of 
its tracks and is limited by its franchise. To re¬ 
quire a railroad, for the purpose of joining jin a 
union station or for any other purpose, to extend its 
tracks to a point apart from its line, necessitating 
the acquisition of additional property and franchises 
would amount to a taking of private property for 

i 

the public use without compensation, a deprivation 
of property without due process of law, and a de¬ 
nial of the equal protection of the law. 

B. ! 

j 

i 

The Congress Has Not Attempted to Delegate 
to Its Commission the Power to Do What 
the City Asked the Commission to Do. 

l ! 

i 

The Act to Regulate Commerce Must, if Possible, 
Be So Construed as to Avoid a Difficult i Con¬ 
stitutional Question, Namely the Question of 
Power Under the Limitations of the iFifth 
Amendment. 

i 

This is a well known rule repeatedly applied by 
the Supreme Court of the United States. Thej most 
frequently quoted statement of it is that made by 

| 

I 

i 

i 

j 

• i 

I 
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Mr. Justice White in United States v. D. & H. Co 
213 U. S. 366 (408): 

“Where a statute is susceptible of two con¬ 
structions by one of which grave and doubtful 
constitutional questions arise and by the other of 
which such questions are avoided, our duty is to 
adopt the latter.” Citing Harriman v. I. C. C., 
211 U. S. 407. 

The rule was repeated and followed in United 
States v . Standard Brezvery, 251 U. S. 210, where 
Mr. Justice Day quotes as follows from the case of 
United States v. Moy: 

“A statute must be construed, if fairly pos¬ 
sible, so as to avoid not only the conclusion that 
it is unconstitutional, but also grave doubt upon 
that score.” 

In Texas v. Eastern Texas, 258 U. S. 204, the 
Court at page 217 quoted the rule as stated in 
United States v. D. & H. Co. The same rule has 
been quoted and followed scores of times by other 
federal courts and in the state courts. 

II. 

Paragraphs 18 to 20 of Section 1 of the Act to 
Regulate Commerce Do Not Confer Upon the 
Commission Any Such Power. 

Those paragraphs are quoted at pages 3 and 4 of 
the appendix to appellant's brief. They are permis¬ 
sive in character and not compulsory. They were 
drafted and enacted not in order to compel exten- 
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sions of lines but for the purpose of preventing un¬ 
necessary and uneconomical extensions. We do not 
think that the Commission had any authority or 
jurisdiction to issue any certificates because jthey 
were not asked for by the carriers, or any one of 
the carriers, but this is not the place or time to dis¬ 
cuss that proposition. Their permissive character, 
however, is brought out in Texas v. Gulf, 270 TjJ. S. 
266, where Mr. Justice Brandeis, at page 272, 
nouncing the opinion of the Court, says: 


an- 


“Paragraphs 19 and 20 provide that a carrier 
desiring to construct one (an extension) may 
apply for a certificate and prescribe the method 
of proceeding. * * *” 


And again the same Justice, in Cleveland v. United 
States, 72 Law Edition 166—the official reportj not 
being available for reference—said: 

i 

“These paragraphs 18 to 21 relate to i the 
construction, acquisition, extension and aban¬ 
donment of a railroad. They deal primarily 
with rights sought to be exercised by the car- 


At any rate, we do not find in appellant's brief 
any claim that paragraphs 18 to 20 invest the Com¬ 
mission with power to do what is sought to bq ac¬ 
complished in this case. 

Counsel for appellant, at page 80 of their brief, 
refer to paragraphs 18 to 21 and to the renkark 
made by the Chief Justice in R. R. Com. v. Atchison, 

i 

264 U. S. 331, that the abandonments and ekten- 

. 

I 

i 

! 
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sions incidental to the construction of a union pas¬ 
senger station “require a certificate of the Interstate 
Commerce Commission as a condition precedent to 
the validity of any action by the carriers or of any 
order by the State Commission;” It does not seem 
to have occurred to counsel that it would be incon¬ 
sistent to hold that the issuance of such certificate is 
necessary and at the same time to hold that the In¬ 
terstate Commerce Commission has jurisdiction to 
order all these works to be done, for if the Com¬ 
mission has power to order the things to be done, 
there is certainly no occasion for issuing any cer¬ 
tificates permitting them to be done. It would be as 
if a man should say to his small son, “You may go 
to school this morning, Johnny, if you like,” and at 
the same time tell him that he must go to school 
whether he like or not. 


III. 

Paragraph 21 of Section 1 Is Not Referred to by 
Counsel for Appellant as a Source of the 
Commission's Jurisdiction. 

It has been discussed in that connection at other 
times and in other places, and with reference thereto 
we desire to say that when Congress delegates power, 
or whenever any legislature delegates power, the 
delegating body lays down the rule by which the 
power delegated is to be exercised. 
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“When a subject requires legislation foif the 
regulation of future conduct, but the objects of 
it are so diffuse and variable that they can not 
be distinctly apprehended and comprised in the 
ordinary terms of legislative classification,; it is 
not unusual to prescribe general rules if sudh do 
not already exist, and delegate the power tp ap¬ 
ply those rules to the varying circumstances 
which may arise and give occasion for j con¬ 
trol.” Louisville etc . v. I. C. C., 184 Fed.j 118. 

! 

So the Commission must find in the Act not!only 
a grant of power to require the extension of lines 
but must find also in the Act some general rule as to 
when and how that power shall be exercised. In 
other words, it can not be held for a moment! that 
the Commission has been given carte blanche tp re- 

i 

quire existing railroad companies to build—that is 
to extend their lines anywhere and everywhere. 
They can only be required to build or extend their 
lines in those cases in winch Congress has said! that 
they must extend the line. The Commission jis to 
determine in a given case whether the facts impose 
the duty under the law. As the Commission itself 
said, the power of the Commission to adjudicate 
complaints brought before it extend only to I such 
acts or omissions of common carriers as are in! con¬ 
travention of the provisions of the Act to Regulate 
Commerce. Lnnham v. Railroad Co., 48 I. C. C. 


i 

i 
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In the report made in the Union Station case, 100 
I. C. C. 421, Mr. Commissioner Hall said, at page 
461: 

“Possibly their complaint should be regarded 
as an application under paragraphs 18 to 20 of 
Section 1, although I do not think so. Osten¬ 
sibly it is a complaint under paragraph 21.” 

And a little later, at page 462, he said: 

“It is only in paragraph 21 that the power to 
require appears, and there it is confined to car 
service as the term is used in the Act, and to 
extension of carrier’s lines.” 

At page 437 the Commission had said that the 
term “car service” as used in the Act, “relates to 
vehicles used in the transportation of property. The 
authority to require a carrier to extend its line may 
include authority to require it to construct stations 
necessary and incidental thereto.” The word 
“thereto” in this sentence seems to refer to car 
service. The Commission said further, on the same 
page: 

“We conclude that paragraph 21 does not 
empower us to order the construction of a union 
passenger station where, as here, the station 
would be the principal thing and the extension 
of lines the incident.” 

Where paragraph 21 authorizes the Commission 
to require carriers to provide themselves with safe 
and adequate facilities for performing car service 
we have a definite statement by which to measure 
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the power of the Commission. The Commission is 
given power to enforce the provision relating to I car 
service, and that term is defined in the Act. Now 
when the Commission is given in paragraph 21 i the 
further power to require the carriers to extend their 
lines, it can only be exercised in order to require 
carriers to perform some duty imposed upon j the 
carriers by some provision of the Act. That is all 

j 

the power that the Commission has in any case,!but 
we must look elsewhere to ascertain what duties: are 
imposed upon carriers with respect to the extension 
of their lines. So far as paragraph 21 is concerned, 

i 

the reading of it would clearly indicate that the! ex¬ 
tension of lines there referred to was such an exten¬ 
sion as might be necessary to the fulfillment of; the 
duties respecting car service, and we take it that 
paragraph 21, by its terms when properly construed, 
gives the Commission authority to require only such 
extension of lines as may be incidental and essential 
to the furnishing of car service as defined in the Act. 

i 

IV. | 

i 

i 

The Commission Has No Authority Under Para¬ 
graph 3 of Section 3 of the Interstate Com¬ 
merce Act to Order the Carriers to Construct 
a Union Passenger Station. 

In paragraph IV. of the petition for final order 
(115) filed by the city of Los Angeles, it is urged 
that the Commission has authority to order the car- 


i 
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riers to construct a union passenger station under 
this paragraph. And, indeed, it is the only one re¬ 
ferred to as the basis of jurisdiction in that petition 
for final order. 

The position of the city seems to be that by virtue 
of the amendment made by the Transportation Act 
1920 the Commission now has authority to make 
such an order but did not possess such power there¬ 
tofore. The particular language of the section re¬ 
lied upon reads as follows: 

“All carriers * * * shall, according to 

their respective powers, afford all reasonable, 
proper and equal facilities for the interchange 
of traffic between their respective lines and for 
the receiving, forwarding and delivering of pas¬ 
sengers or property to and from their several 
lines and those connecting therewith.” 

As a matter of fact, however, this language was 
not changed by the amendment of 1920. The only 
important change in paragraph 3, which was para¬ 
graph 2 prior to the amendment, was the elimina¬ 
tion of the clause reading, “But this shall not be 
construed as requiring any such common carrier to 
give the use of its tracks or terminal facilities to an¬ 
other carrier engaged in like business.” The reason 
for this elimination is obvious. Paragraph 4 of the 
same section was added by the Transportation Act 
of 1920, and does give the Commission express au¬ 
thority to order one carrier to share its existing 
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I 

I 

I 

i 


terminal facilities with another under defined! cir¬ 
cumstances. The clause in question had to be elimi¬ 
nated from the old paragraph 2, now paragraph 3, in 
order to make the latter harmonize with the new 
paragraph 4. 


Appellant cites several cases decided by the Com¬ 
mission and the courts in support of its contention 
that under paragraph 3 the Commission has ! au¬ 
thority to make an affirmative order of the character 
sought in these proceedings. In all the cases ctited, 
the question at issue was the power of the Conqimis- 
sion to issue an affirmative order requiring a carrier 
to construct a track connection with another carrier 
and to interchange business with other carriers] and 
it was held that the section of the Act under | con¬ 
sideration did clothe the Commission with authority 
to make orders of this character. It is a farj cry, 
however, from ordering a carrier to construct a track 

j 

connecting up existing facilities, to ordering the con¬ 
struction of a new union station costing several mil¬ 
lion dollars and requiring joint use of several miles 
of main line. 


If the Commission has the jurisdiction claimed 
for it by appellant under paragraph 3 of Sectibn 3, 
then the specific provisions of paragraph 4 of! Sec¬ 
tion 3 relating expressly to existing terminal^ are 

i 

unnecessary and superfluous, for the greater power 
conferred by paragraph 3 as so construed would in- 

i 

elude the less power given by paragraph 4. 
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The paragraph doubtless confers on the Commis¬ 
sion authority to require a connection to be made 
between two railroad lines, but that is very far from 
saying that it confers power on the Commission to 
require one carrier to grant to another trackage 
rights or the right to operate cars and trains over 
the other’s lines, and certainly there is no specific 
provision in the paragraph that the Commission 
shall have power to require the construction of union 
stations. 

At page 51 of appellant's brief a reference is made 
to the decision of the Interstate Commerce Commis¬ 
sion, 100 I. C. C. 421 (427), in which it is said that 
the Commission expressly assumed that this para¬ 
graph makes it the duty of carriers to maintain 
union station facilities. Certainly the Commission 
did not make that assumption in the report. What 
the Commission said amounted merely to this—Con¬ 
ceding the appellant's claim that the paragraph 
makes it the duty of the carrier to maintain union 
station facilities, etc. That is, if for the sake of ar¬ 
gument we allow that such is the meaning of the 
paragraph, the Commission must look elsewhere for 
authority to require the providing of such facilities. 

The Commission, in its report of July, 1925 (49), 
referred (55) to United States v. Pennsylvania, 242 
U. S. 208. Counsel for appellant in the brief at 
page 54 sweeps aside that case as of no importance 
since the passage of the Transportation Act of 1920. 
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In that case Mr. Justice McKenna says: 

“The United States and the Commission in¬ 
sist that they have authority of cases for their 
two fundamental propositions, to-wit, (1) 
That it is the duty of the railroad to furnish 
equipment for the transportation of products, 
and (2) that the Commission has the jurisdic¬ 
tion to enforce that duty.” 

| 

Here also counsel assert, first that it is the dutjy of 
the railroads to furnish a facility (a union station), 
and, second, that the Commission has the jurisdiction 
to enforce that duty. We submit that there is no 
difference in principle in the position of the Commis- 

i 

sion in the tank car case and that of counsel ip the 
instant case, and that therefore the language of Mr. 
Justice McKenna affords as complete an answer to 
counsel's contention as it did to the Commission's 
contention in the tank car case. 

I 

This paragraph 3 deals with the interchange of 
traffic and of passengers between lines of railjway. 
If it means more than that, if it means that: the 
Commission may compel the Northern Pacific to' add 
2000 feet of trackage to its team tracks at Didken- 
son, North Dakota, served by no other line, and !may 
require the C. M. & St. P. at Frederick, South Da¬ 
kota, served by no other line, to build another freight 
house, and may require the Illinois Central tq en¬ 
large its passenger station at Jackson, Mississippi— 
if it means all that—then these United States have 
indeed been a land of neglected opportunity ever 


i 
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since 1887 when the Commission was first clothed 
with all these powers. For unless the paragraph is 
limited to interchange facilities, it includes all that 
we have just suggested, and vastly more. 

In July, 1888, in the case of Scofield v. Lake 
Shore, 2 I. C. C. 67, the Commission said: 

“A careful consideration of this provision of 
the statute (namely the paragraph here under 
consideration) has brought us to the conclusion 
that it refers only to facilities between connect¬ 
ing lines at terminal points for the interchange 
of traffic and passengers.” 

In United States v. D. L. & IV., 40 Fed. 101, Judge 
Wallace said, at page 103, referring to this same 
provision: 

“This provision refers only to facilities be¬ 
tween connecting lines at terminal points for the 
interchange of traffic and passengers.” 

The United States Supreme Court in Railroad Com¬ 
mission v. S. P., 264 U. S. 331, seems to have the 
same view of the meaning of this paragraph, for it 
says, referring thereto and to paragraph 4 of the 
same section: 

“It is obvious from the foregoing that Con¬ 
gress intended to place under the superintending 
and fostering direction of the Interstate Com¬ 
merce Commission all increased facilities in the 
matter of distribution of cars and equipment in 
joint terminals in an exchange of interstate 
traffic and passengers between railways so as 
to make it prompt and continuous.” 



—55— 


If such is the view of the counsel for appellant 
then they and we are in agreement to this extent, 
that whatever powers the Commission may exercise 
to compel the establishment of a union station rrfust 
be predicated and based upon the proposition that i the 
interchange of passengers, mail, baggage and express 
between the three steam carriers at Los Angeles; re¬ 
quires the establishment there of a union station. 
In other words, the Commission may net found its 
jurisdiction on the esthetic sense of an art loying 
city, nor on the harmonies and symmetries of a civic 
center, nor on the desirability of a union station to 
boost rents in a part of the city or town where they 
have steadily declined, nor to effectuate the elimina¬ 
tion of grade crossings. The Commission’s business 
is confined to transportation and specifically, so; far 
as this case is concerned, to the need of facilities 
for the interchange of passengers. Now, strange to 
say, so insignificant a factor is this interchange of 
passengers at Los Angeles that the complaint filed 
by the City in the proceeding before the Commission 
does not once refer to it, nor does the petition! for 
final order (115). 

j 

It was referred to by the Commission itself in its 
report of July 1925, as follows (69): 1 

“One of the principal arguments for a dnion 
station as contrasted with several stations is;that 
it promotes to a greater extent the convenience 
of passengers and makes possible the handling 
of baggage, express and mail in one location. 
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“The proportion of travelers to Los Angeles 
who transfer immediately to another railroad is 
not as large as at many cities. Most travelers 
who come into Los Angeles from a distance stop 
in the city or its environs for a short time at 
least, and for them a union station is less im¬ 
portant. Applicant presented estimates that 97 
per cent of Los Angeles passenger traffic is ter¬ 
minal rather than interchange traffic. For the 
first ten days of June, 1923, the Santa Fe, the 
Salt Lake, and the Southern Pacific brought into 
Los Angeles 41,030 passengers, of whom 824, 
or slightly over 2 per cent, transferred from one 
station to another. This does not include pass¬ 
engers stopping over in Los Angeles, passengers 
transferring at Los Angeles but traveling on 
separate tickets to and from that point, or pass¬ 
engers transferring to and from the Pacific 
Electric. 

“Since the war period the Santa Fe through 
service between the east and San Francisco has 
been much restricted. And its through service 
between San Diego and Los Angeles in Southern 
California to San Francisco has been discon¬ 
tinued. As a result, there are undoubtedly many 
mere transfers between the Santa Fe and the 
Southern Pacific at Los Angeles than formerly. 
The California Commission Engineers’ investi¬ 
gation indicates that probably ten per cent of the 
passengers carried by the steam lines normally 
transfer from one railroad to another. This 
does not 1 include passengers transferring to or 
from the Pacific Electric.” 


It will be noted that the check referred to was 
made in 1923, long after the close of the war and 
long after the discontinuance of passenger service 
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between Los Angeles and San Francisco by the Santa 
Fe. In fact, so insignificant is the interchange of 
passengers at Los Angeles that it has long since 

i 

ceased to be suggested as a possible basis for the 
Commission’s jurisdiction to order a new union 
station. 

V. 

Paragraph 4 of Section 3 Does Not Give! the 
Commission Power to Make the Desired 
Order. 

j 

Beginning at page 66 of appellant’s brief is the 
argument that the Commission has jurisdiction un¬ 
der this paragraph. An examination of the jmap 
(28) taken in connection with the allegations of the 
petition in paragraph 18 (25) will show that the 
tracks of the Salt Lake and of the Santa Fe which are 
to be jointly used are strictly main line tracks passing 
through the existing passenger station sites of ihose 
two companies. No joint use is to be made of those 
stations or sites nor of any terminal facilities oymed 
by either the Santa Fe or the Salt Lake oil the 
Southern Pacific. The Santa Fe tracks are fjo be 
used jointly by all the carriers solely for the j pur¬ 
pose of reaching the union station site. Thej Salt 
Lake tracks are to be used by the Southern Pacific 
solely for the purpose of transferring its freight 
trains between the north and south sections of the 
city. They are not to be used as a part of; any 
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exisiting facilities. Neither are the tracks in ques¬ 
tion tracks located within the terminals themselves. 
They are, to use the language of the paragraph, 
“main line track or tracks outside of such terminals/’ 
It is our contention that in these circumstances the 
Commission has no power under this paragraph to 
compel either the Santa Fe or the Salt Lake to share 
the use of their tracks with the other carriers. Our 
position in this regard is founded upon an analysis 
of the provisions of the paragraph which, for con¬ 
venience, we here quote: 

“If the Commission finds it to be in the nublic 

▲ 

interest and to be practicable without substantial- 
ally impairing the ability of a carrier owning or 
entitled to the enjoyment of terminal facilities 
to handle its own business, it shall have power 
to require the use of any such terminal facilities, 
including main line track or tracks, for a rea¬ 
sonable distance outside of such terminal of any 
carrier by another carrier or other carriers on 
such terms and for such compensation as the car¬ 
riers affected may agree upon, or, in the event 
of a failure to agree and the Commission may 
fix as just and reasonable for the use so re¬ 
quired, to be ascertained on the principles con¬ 
trolling compensation in condemnation proceed¬ 
ings/’ 


The Act does not define either terminal cr terminal 
facilities, but we do not think that any specific defin¬ 
ition of such terms is required for the purposes of 
this case. We take it that there will be no dispute 
that either a passenger terminal or a freight termin- 
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al ends and the main track leading thereto begins at 
the point where the yard tracks of the terminal | begin 
to fan out from the main line track. Certainly it 
can not be successfully argued that the passenger 
terminal of the Santa Fe on the west bank of the 
river in the vicinity of First street extends as far 
north as Aliso street, or that the tracks of that 
company between Aliso and North Broadway via¬ 
duct, which it is contemplated shall be jointly! used 
by the Santa Fe, the Southern Pacific and the Salt 
Lake, are anything other than main line tracks ex¬ 
tending outside the terminal. The same is equally 
true respecting the Salt Lake tracks on the east! bank 
of the river. 

Attention is called to the phrase in the paragraph 
quoted above reading “to require the use of any 
such terminal facilities, including main line track or 
tracks for a reasonable distance outside of \ such 
terminal 

| 

The word “including” as here used connotes that 
the joint use of the main line track may be ordered 
when, and only when, the terminal to which the 
track leads is to be jointly used. It wholly nega¬ 
tives the construction which counsel would seek to 
give it, that the Commission may order either the 
terminal or the main line track to be used. The ob¬ 
ject sought to be attained by the amendment df the 

section is a matter of common knowledge. It was 

! 

to authorize the Commission to order that the joint 



use of certain passenger and freight terminals which 
had been put into effect while the railroads were un¬ 
der federal control should continue after the roads 
were returned to their owners and to give the Com¬ 
mission power to put this practice into effect in other 
parts of the country in the future if circumstances 
warranted. The joint use of the terminals or ter¬ 
minal facilities, however, was the primary purpose 
sought to be attained, and the joint use of main line 
tracks leading thereto was but an incident to the use 
of the terminal itself. The reason for including the 
use of the main line as an incident to the terminal is 
obvious, for had Congress limited the power of the 
Commission to requiring the use of the terminal 
itself, and had not included the main line leading 
to the terminal, the whole purpose of the Act might 
have been defeated because the terminal might well 
be so situated that it could not be reached except 
by use of the main line of the owner thereof. 

To place the interpretation on the amendment 
which counsel for appellant urge would require the 
substitution of the word “or” for the word “includ¬ 
ing” so that the clause would read “to require the 
use of any such terminal facilities or main line track 
or tracks for a reasonable distance outside of such 
terminal.” Had Congress intended to give the Com¬ 
mission power to require the joint use of, first, a 
terminal, or second a main line leading thereto, or, 
third, both, it would have been a simple matter 
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to do so. The clause would then have read, “to 
require the use of any such terminal facilities or 
main line track or tracks for a reasonable distance 
outside of such terminal, or both.” But to giye the 
paragraph the construction urged by counsel! is to 
distort its express language and to read into it some¬ 
thing that is not there. 

We also say that under this paragraph the j Com¬ 
mission has not any power to require a Carrier 
against its will to make use of the terminal facilities 
of another carrier. In other words, such power as 
the Commission has under this paragraph may be ex¬ 
ercised only when a carrier applies for an j order 
authorizing it to use the terminal facilities of another 
carrier. We are aware that the Commissibn in 
Hayes v. C. M. & St. P. 9 69 I. C. C. 489, held that 

i 

it did have authority at the instance of a third per- 
son to require one carrier to use the facilities of an¬ 
other to the extent of having its cars switched by 
the owner of the terminal. We believe that the con¬ 
struction of the law given that section by the ma¬ 
jority opinion in that case is erroneous and that Mr. 
Commissioner Hall’s views expressed in his dissent- 
ing opinion correctly stated the law. No order was 
entered in the case, and so far as we know no| court 
has construed the provisions of the paragraph so 
that a doubt at least exists as to the Commission’s 
power to order a carrier against its will to use the 
terminal of another carrier. 


i 
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We are confirmed in our view cf the scope of this 
paragraph by the consideration that to compel a car¬ 
rier to extend its line by joint trackage right or 
otherwise, so as to reach a terminal which it does 
not wish to enter would be contrary to the fifth 
amendment as shown in earlier pages of this brief. 

We say further that the language of paragraph 
4 can not be stretched to give the Commission juris¬ 
diction not with respect to an existing terminal but 
for the creation of a new terminal. It seems to us 
too clear for argument that the language of the para¬ 
graph relates only to joint use of a pre-exisiting 
terminal and terminal does not mean merely a piece 
of land however owned. It means a piece of land so 
equipped with tracks, buildings and other facilities 
as to be in actual use as a railway terminal. 

VI. 

To Hold that the Transportation Act of 1920 has 
Deprived States of Any Power that They May 
Have Had to do What is Here Sought is Not 
Tantamount to Holding That the Power Has 
Been Given to the Interstate Commerce Com¬ 
mission. 

At pages 73 to 78 of appellant's brief it is insisted 
that the carriers have taken inconsistent positions 
in the course of these union station proceedings. But, 
inasmuch as the carriers are not parties to this 
present proceeding it seems out of place to present 
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I 

any elucidation of their position or positions in order 

to clear up the supposed inconsistency. Suffice it to 

say that we argued before the State Supreme Court 

of California and before the U. S. Supreme Court, 

in R. R. Commission v. Sou. Pac. 264, U. si 331, 

that under the restrictions of the 14th amendment 

the State Commission had no power to do what it 

had attempted to do. Certainly, that was as! much 

as to say that the Federal Government was or would 
* 

be likewise limited by the 5th amendment. 

j 

At page 78 of appellant’s brief it is suggested that 
if the power, whatever it was, “to require in appro¬ 
priate cases the construction and operation of union 
passenger stations” has been taken away frotn the 
State Commission by the Transportation Act of 1920 
it must by the same act have been delegated to 
the Interstate Commerce Commission. We submit 
that this is not true either in law or in logic. f$y the 
enactment of paragraph 4 of section 3 of the Inter¬ 
state Commerce Act the Commission, if it fipds it 
to be in the public interests and to be practicable 
without substantially impairing the ability of ^ car¬ 
rier owning or entitled to the enjoyment of terminal 
facilities in handling its business, “shall have the 
power to require the use of any such terminal | facil¬ 
ities, including main line track or tracks for £ rea¬ 
sonable distance outside of such terminal, of any 
carrier by any other carrier or carriers on such jterms 

i 

or for such compensation as the carriers affected 
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may agree upon.” While this section of the act falls 
short of authorizing the Federal Commission to order 
carriers to construct a new union station at a new 
site not then owned by them, at the same time it is 
our contention that by the enactment of this law 
Congress has entered the field of regulation respect¬ 
ing the establishment of union stations to such an 
extent as to automatically terminate whatever power 
the state may have had to deal with that subject. 

When Congress acts on a particular matter relat¬ 
ing to Interstate Commerce and the State Statute 
is thereby annulled, it is not necessary that the Fed¬ 
eral Statute cover the subject as fully and com¬ 
pletely as did the state law. If the state act covered 
the subject more completely or in greater detail or 
with more particularity than does the Federal Act, 
nevertheless the state act even in those further de¬ 
tails is at an end, and they are not implied or read 
into the Federal Act. Thus in the case of Smithson 
v. Atchison, 174 Cal. 148, the plaintiff, a minor, 
brought suit under the Federal Employer’s Liability 
Act. Now there was a State Statute in effect which 
prohibited the employment of a minor under the age 
of 18 between 10 o’clock in the evening and 5 o’clock 
in the morning, and the injury had occurred at about 
midnight. The trial court instructed the jury that 
the state act was applicable because it was not in 
conflict with the Federal law, The upper court 
quoted from Prigg v. Penn, 16 Peters, 539 (617): 
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“If Congress have a constitutional power to 
regulate a particular subject and they be actually 
regulating it in a given manner and in a certain 
form it cannot be that the State Legislature! have 
a right to interfere and as it were by way of 
complement to the Legislation of Congress to 
prescribe additional regulations and whatj they 
may deem auxiliary provisions for the same pur¬ 
pose. In such a case the legislation of Cohgress 
in what it does prescribe manifestly indicates 
that it does not intend that there shall be any 
further legislation to act upon the subject mat¬ 
ter. Its silence as to what it dees not prescribe 
is as expressive of what its intention is as its 
direct provision made by it. * * * The will 
of Congress upon the whole subject is as clearly 
established by what it has not declared ^s by 
what it has expressed. 

i 

In Nor. Pac. Ry v. Washington, 222 U. S.j 370, 

i 

i 

the action was brought to enforce a penalty lender 
the State Statute prescribing the hours of labor 
of railroad employees. About a month before the 
alleged violation of the State Statute Congress had 
adopted the Hours of Service Act which by its terms, 
however, did not go into effect until the expiration 
of a year from its passage; and it was held that the 
Federal Act although not yet effective put an! end 
to the enforcement of the state law. 

i 

Charleston etc. v. Varnvill, 237 U. S. 597 invplved 
the question whether a penalty act of S. Carolina, 

i 

making a delivering carrier responsible for the negli¬ 
gence of an acting carrier resulting in loss or dam- 
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age, conflicted with the Carmack amendment. Mr. 
Justice Holmes in the opinion said: 

"When Congress has taken the particular sub¬ 
ject matter in hand, coincidence is as ineffective 
as opposition, and a State law is not to be de¬ 
clared a help because it attempts to go farther 
than Congress has seen fit to go.” 

Before the enactment of the Federal Employer's 
Liability Act employees recovered under state laws if 
injured while engaged in Interstate Commerce the 
same as any other employees in any other business. 
Workmen's compensation acts would have applied to 
employees engaged in interstate commerce as well 
as to others, but ever since Congress occupied the 
field by its Act, an employee of a rail carrier en¬ 
gaged in such commerce has his remedy only under 
the Act, and only so far as Congress has provided 
a remedy. If he is injured by the negligence of his 
employer or of a fellow employee he may recover, 
but otherwise he has no remedy under the act be¬ 
cause it provides no remedy and he has no remedy 
under the State Workmen's Compensation law be¬ 
cause the remedy under the Federal Act is exclusive: 
and not expressly so but only impliedly. 

New York Central v. Winfield, 244 U. S. 147. 

See also: 

Erie v. People, 233 U. S. 671; 

Sou. Ry. v. R. R. Commission, 236 U. S. 439; 

Napier v. Atlantic Coast Line, 272 U. S. 605. 
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In the case of the Chusan, Fed. cases 2717, 
cases 680, in an opinion by Mr. Justice 
read: 


Star 


5 Fed. 
y we 


“Congress having power to regulate the whole 
subject regulates it as much by what it leaves 
without any positive regulations as by what it 
expressly provides for. The will of Congress is 
equally expressed in both cases.” 

| 

1 

See also: 

; 

Houston v. Moore, 5 Wheaton 1. I 

i 

i 

If there ever was power in the state (whfch we 

i 

deny) to do the things which are here sought it has 
not vanished in the air, but it has been taken over 
by the Congress of the United States which has .found 
it advisable to delegate to the Interstate Commerce 

i 

Commission certain powers so necessarily affecting 
and controling such constructions and creations as 
are here sought as to displace and terminate any 
power in the state in the premises, and thfe dis¬ 
placement and termination have been none the less 

i 

accomplished although Congress has not seen! fit to 
delegate to its commission the specific power to order 
and compel such construction and abandonment and 
joint uses as are contemplated here. 

In St. Louis v. Hesterley, 228 U. S. 702, lit ap¬ 
pears that the Statutes of Arkansas gave a right of 
action for damages to a personal representative of 
one whose death was caused by the negligence of 


i 

! 
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another and also provided that the personal represen¬ 
tative of anyone who died as the result of injuries so 
sustained could recover for the injury and pain suf¬ 
fered by the decedent, as well as for the financial 
loss to the estate and expressly provided that such 
cause of action for damages for pain and suffering 
should survive the death of the injured person. The 
Act of Congress of 1908 was entirely silent 
upon the question whether or not the cause of action 
for injury, pain and suffering would survive the 
death of the injured employee. It was argued there 
that inasmuch as the Federal Statute was silent upon 
the particular subject of the survival of such cause 
of action it left the State Statute on this subject un¬ 
impaired. It was contended that the State Statute 
was not in conflict with but supplemented the Federal 
Statute. But the court held that the omission of 
Congress to provide for survival of this cause of ac¬ 
tion was just as significant as were the express pro¬ 
visions which were included in the act of Congress. 

So here it cannot be argued that because the 
power of the state whatever it was, has been taken 
away, that same power must have been delegated to 
the Interstate Commission. On the contrary the 
correct theory is that Congress has occupied the field, 
thereby abrogating the power of the states and dele¬ 
gating to the Interstate Commerce Commission such 
powers and only such powers as Congress saw fit to 
delegate in the field which it had occupied. 
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The situation is neither novel nor unusual, it occurs 
not only under the Commerce clause but in j other 
fields of the Federal Governments activities; it has 
been noted and treated as something to be expected 
under our Federal system in numerous cases ever 
since 1820. j 

i 

I 

VII. j 

The United States Supreme Court in Railroad 
Commission v. Atchison, etc., 264, U. S. 331, 
Did Not Hold that the Interstate Commerce 
Commission had the Jurisdiction Here in 
Question. 

i 

In the first place, the jurisdiction of the Federal 
Commission was not an issue in that case. The only 
question was the power of the state and the ; Chief 
Justice so says early in his opinion: 

j 

“The question in this case is whether the 
State Railway Commission of California has 
power to require the Southern Pacific j Com¬ 
pany, the Atchison, Topeka and Santa Fej Rail¬ 
way Company, and the Salt Lake and Lois An¬ 
geles Railway Company to build an interstate 
union depot in the city of Los Angeles.” 

That was indeed the question, and the only ques¬ 
tion in that case. Anything in the opinion about the 
Interstate Commerce Commission or its powers was 
said either arguendo or as obiter dictum. \ The 
point decided, and the only point decided by the court 


i 
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was that the State Commission did not have power 
to make the order which it attempted to make. 

In the second place, no member of the Interstate 
Commerce Commission could find, either in the de¬ 
cision or in the language of the Chief Justice’s 
opinion, any clear declaration of jurisdiction in the 
Interstate Commission to do what the appellant asked. 
Counsel for appellant seems to have admitted in the 
proceedings before the Commission that this opinion 
left the situation uncertain. This appears from Mr. 
Commissioner Eastman’s concurring opinion where he 
says, at the close thereof: 

“Certainly a conclusion that we have no power 
to enter an order is at least subject to much 
doubt. Certainly also the carriers propose to 
litigate this case as long as and as vigorously as 
they can. The least possible delay in determin¬ 
ing legal questions and arriving at an end of lit¬ 
igation will result, I believe, if we as well as 
the State Commission enter an order. This 
aspect of the matter was strongly and persuas¬ 
ively presented by complainant.” 

Mr. Commissioner Eastman also quoted from the 
opinion of the Supreme Court as follows: 

“Our only question here is whether the power 
to direct a new union station with its essential 
incidents is committed exclusively to the Inter¬ 
state Commerce Commission under the Act of 
1920 .” 

And Mr. Eastman says it cannot be said that this 
question was clearly answered. Counsel for appellant 
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then thought the law of the case as it flowed! from 
the lips of the Chief Justice was sufficiently uncer¬ 
tain to justify the Commission in “taking a chance.” 
They now insist that it is sufficiently certain to re¬ 
quire the issuance of a writ of mandamus. 

i 

! 

We do not profess ability to make qualitative and 

quantitative analysis of this opinion, but after! some 

I 

little study of it we do venture to say this much— 

The reason given for holding that the state of 
California could not make the order which this 
Commission had tried to make was that Congress, 
by the Interstate Commerce Act and especially the 
Transportation Act 1920, had taken control of rail¬ 
road extensions and abandonments and railroad 
financing to such an extent and degree as to make 
action by the Federal Commission imperative before 
such extensions, abandonments or financing could be 
accomplished. Whether the powers of the Federal 
Commission with respect to extensions are compul¬ 
sive or permissive, or when compulsive and when 
permissive, the opinion does not say. Certainly no 
one yet has pointed to any word in the Acts of! Con¬ 
gress authorizing the Federal Commission to compel 
the abandonment of Southern Pacific train service 

i 

on three miles of Alameda street in Los Angeles. 
The opinion does not say that the Federal Commis¬ 
sion has either permissive or compulsive powers with 

i 

respect to joint use of main line or any other tracks 

i 

except for the specific purpose of reaching a terminal 

i 

i 
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under paragraph 4 of section 3. The opinion does 
not say or intimate that a company may be com¬ 
pelled to use the trackage of another company for 
any purpose under any section of the Act. When 
the opinion speaks of the fostering guardianship and 
control of the Commission it seems to suggest per¬ 
missive rather than compulsive power. Certainly the 
power is permissive only over the issuing of securi¬ 
ties, construction of lines and abandonment of lines. 
The opinion refers to the fact that no specific pro¬ 
vision is made for supervision of union stations by 
the Interstate Commerce Commission. 

The opinion with respect to paragraph 4 of section 
3 says that the Act contemplates the compulsory shar¬ 
ing of one company's terminals with one or more 
companies as a permanent arrangement. This would 
seem to indicate that paragraph 4 of section 3 relates 
only to some exisiting terminal which is to be jointly 
used by some company other than the owner of the 
terminal. It says also it gives the Interstate Com¬ 
merce Commission the power and duty where the 
public interest requires to make out of what is the 
passenger and freight station of one interstate car¬ 
rier a union station or depot. This also supports our 
view of the meaning of paragraph 4 of section 3. 
Where the opinion a little further down says that 
the court thinks that “means of control over instal¬ 
lation of such new union stations for interstate car¬ 
riers is given to the Interstate Commerce Commis- 
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sion” that seems rather to slant toward permission 
than toward compulsion, and where the opinion says 
that a certificate of the Interstate Commerce Com¬ 
mission is necessary in the construction of j a new 
interstate union station involving a substantial ex¬ 
tension of tracks that language would seem to indi¬ 
cate that the Commission has no power to order in 

j 

a union station because, as we have already said, if 
the Commission has that power, it would be; super¬ 
fluous to issue certificates of convenience and; neces¬ 
sity in connection with the work. | 

Then we come to the following language: j 

“But there is a great difference between such 
re-location of tracks or local union station and 
what is proposed here. The differences are 
more than that of mere degree. They and their 
consequences are so marked as to constitute a 
change in kind. They come within paragraphs 
18 to 21 of section 402 and require a certificate 
of the Interstate Commerce Commission as a 
condition precedent to the validity of any! action 
by the carriers or of any order by the State 
Commission.” 

Now, if the Chief Justice thought that the Inter¬ 
state Commission had power to make the order! which 
appellant asks for, why speak of an order by the 

i 

State Commission ? 

I 

Again, how is to be explained the following 
language: 
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“To be sure this provision (as to issuance of 
securities) only becomes operative when securi¬ 
ties have to be issued and would not of itself 
prevent action by a State Commission until ‘ uch 
securities are seen to be necessary.” 

At the close of the opinion the Chief Justice re¬ 
marks on the fact that the City of Los Angeles had 
filed a petition with the Interstate Commerce Com¬ 
mission asking for an order to provide, maintain and 
use a union station. Now the Chief Justice says, 
“For the reasons given, we think the course taken by 
the City of Los Angeles was the correct one.” But 
the reasons given as indicated by the next following 
sentence were that before the extensions could be 
built or the joint use of the trackage compelled there 
must be at least permissive action by the Interstate 
Commerce Commission so, he says, until the Inter¬ 
state Commerce Commission shall have acted under 
paragraphs 18 to 21 of section 402 of the Transpor¬ 
tation Act the respondent railways cannot be re¬ 
quired to provide a new interstate union station and 
to extend their main tracks thereto. It does not say 
“until the Interstate Commerce Commission shall 
have ordered the carriers to provide the union sta¬ 
tion” but only “until the Interstate Commerce Com¬ 
mission shall have acted” under those three para¬ 
graphs. This language would just as well sustain 
our position that the jurisdiction of the Commission 
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to issue certificates for extensions, joint use| and 
abandonments can only be set in motion or invoked 
by the carriers themselves. 


VIII. I 

i 

The Ruling Made Against Its Own Jurisdiction 
by the Interstate Commerce Commission is 
Entitled to Great Weight. 


i 

Pennoyer v. McConnaughty, 140 U. S. 1; 


U. S. v. Cerecedo, etc., 209 U. S. 338; 
U. S. v. Reynolds, 250 U. S. 104. 


The case was heard twice by the Interstate 


Com¬ 


merce Commission and each time en banc . In the 


earlier report, 100 I. C. C. 412, ten of the 11! Com¬ 
missioners participated and all of them were in 
agreement that the Commission did not have jurisdic- 

j 

tion to order the creation of the union station; The 
names of the ten Commissioners were: Atchison, 
McChord, Meyer, Hall, Eastman, Esch, Campbell, 
Lewis, Cox, McManamy. Of these Mr. Esdh was 
a member of the House of Representatives at the 
time when Transportation Act 1920 was ^nacted 
and for some years before; was chairman of the 

. i 

committee in charge of that bill in the Hopse and 
it was generally known as the Esch-Cummins! Bill. 


It will be noted that the three members j of the 
Commission who dissented from the second report 
(142 I. C. C. 489,) were among those who joined 
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in the earlier report in holding that the Commission 
did not have jurisdiction. 

In the report following the second hearing we 
understand that Commissioners Taylor, Brainerd 
and Porter participated and these three new Com¬ 
missioners all agree that the Commission did not 
have jurisdiction to make the order. 

So we have at least thirteen Commissioners hold¬ 
ing once that the Commission did not have jurisdic¬ 
tion. Several Commissioners holding twice against 
jurisdiction, and only three Commissioners holding 
first that the Commission did not have jurisdiction 
and later that it did have jurisdiction. 

Even these three admitted the doubtfulness of the 
right which they at first denied and later affirmed. 
Their concurring opinion was written by Commis¬ 
sioner Eastman (140). He first said (141): 

“That the question of the Commission's pow¬ 
er was not clearly answered by the opinion of 
the United States Supreme Court.” 

He then said (142): 

“Whether or not we have the power to enter 
an order is not free from doubt, but I believe 
that from paragraph 21 of section 1 and para¬ 
graphs 3 and 4 of section 3, such power may 
be derived. Possibly no one of these para¬ 
graphs fully covers the ground but they so sup¬ 
port each ether that when taken together their 
individual deficiencies disappear.” 
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And further on (145) he said: 

“My conclusion is that considering the various 
statutory provisions together we probably\ have 
power to enter the desired order. But this jis not 
the only reason for such action. Certainly a 
conclusion that we have no power to enter an 
order is at least subject to much doubt; certainly 
also the carriers propose to litigate this case as 
long and as vigorously as they can. Th^ least 
possible delay in determining legal questions and 
arriving at an end of litigation will result, I 
believe, if we as well as the State Commission 
enter an order. This aspect of the matter was 
strongly and persuasively presented by! com¬ 
plainant in viezv of the manifest uncertainty as 
to what the law is; it is a course which \ye are 
quite justified in following, and the manner 
which is most likely to result in the needed clari¬ 
fication of the law." (Italics ours). 

It would seem that if reasonable weight is i given 

I 

to the construction placed upon the statute by the 

i 

Commission charged with the administration bf the 
statute this is not a case in which mandamus j ought 
to issue, especially in view of the well established 

i 

rule that mandamus will not issue in cases of doubt¬ 
ful right. | 

i 

i 

U. S. Ex-Rel Arant v. Lane, 249 U. S. 367 
(371). | 

i 

Both upon the constitutional question arising un¬ 
der the fifth amendment and upon the question of 
statutory construction we respectfully submit that we 
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have advanced argument and authority requiring 
affirmance of the judgment appealed from. 

Dated December 14, 1928. 

A. S. Halsted, 

C. W. Durbrow, 

Frank Karr, 

Fac. Elec. Bldg., 6th and Main Sts., 
Los Angeles, California. 

Robert Brennan, 

E. W. Camp, 

560 South Main St., 
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